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PROXIMATE AND REMOTE CAUSE. 


In jure non remota causa, sed proxima, spectatur, is the first of 
Lord Bacon’s “ Maxims of the Law.” 

An unsuccessful search for this maxim has been made in the 
civil law. It does not appear to have been used in the English 
law prior to Lord Bacon’s time. As he plainly intimates that 
some of the maxims were original with him, this was probably 
one of that number. 

In the 82d and following Aphorisms of the “De Aug- 
mentis,” he says, “a good and careful treatise on the different 
rules of law conduces as much as any thing to the certainty 
thereof. . . . The collection should consist, not only of the com- 
mon and well known rules, but of others, likewise, more subtle and 
abstruse, which may be gathered from the harmony of laws and 
decided cases, such as are sometimes found in the best tables of 
contents ; and are in fact the dictates of reason, which run through 

the different matters of law, and act asits balance. . . . After 
’ a rule has been stated in a concise and solid form of words, let ex- 
amples . . . be added. . . . It is a sound precept 
not to take the law from the rules, but to make the rule from 
the existing law.” 

And in the Preface to the rules or maxims, for he calls them by 
both names, he says, “ whereas these rules are some of them or- 
dinary and vulgar, that now serve but for grounds and plain songs 


to the more shallow and impertinent sort of arguments ; others of 
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them are gathered and extracted out of the harmony and congruity 
of cases, and are such as the wisest and deepest sort of lawyers, 
have in use, though they be not able many times to express and set 
them down.” 

But whether the maxim be original with Bacon or not, it is from 
him that it derives its authority. It is said to be a maxim of gen- 
eral application. It is employed by the courts as an authoritative 
rule in cases of maritime insurance, in actions for negligence, and 
when it is sought to determine the defendant's liability for damages. 
In such cases it is often used with a different meaning, and re- 
ceives a different application from any intended by Lord Bacon. 
What Lord Bacon meant by it can be plainly shown. 

It was the chief object of Bacon’s study and labor to point out 
that the methods of investigating truth, then and before his time 
in vogue, were erroneous. It was his further aim to teach what 
he considered to be a new and a true method. It was his opinion 
that the investigation of truth is a search for causes. Philoso- 
phers of all ages have held the same opinion. All philosophy rests 
upon causation. 

The method of philosophizing, prior to Bacon, was by an assump- 
tion of first principles, which led for its result to nothing but vague 
speculation. Bacon’s aim was to teach a vigorous analysis, in each 
instance, for the purpose of discovering the proximate cause. From 
that alone, in his opinion, can a true and certain inference be 
made. In this opinion, as to the necessity of the proximate cause 
for accurate reasoning, he was not at variance with Aristotle and 
the schoolmen. 

That it was the proximate cause (whatever that may be) with 
which his philosophy was to deal, he has asserted in no doubtful 
terms. 

In the 2d Aphorism of the 2d book of the “ Novum Orga- 
non,” he says, “It is a correct position that true knowledge is 
knowledge by causes.”” He adopts Aristotle’s division of causes. 
“ And causes again are not improperly distributed into four kinds: 
the material, the formal, the efficient, and the final.” He confines 
all philosophy to the search for the proximate cause. These are 
his words: ‘ But of these, the final cause rather corrupts than ad- 
vances the sciences, except such as have to do with human action. 
The discovery of the formal is despaired of. The efficient and the 
material (as they are investigated, that is as remote causes) are 
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slight and superficial, and contribute little if any thing to true and 
active science.” That is, he leaves nothing for the investigation 
of science, but the proximate cause as distinguished from the re- 
mote. 

That he intended to include the law with the other sciences 
which were to be investigated by the proximate cause, is shown by 
the 127th Aphorism of the 1st book of the “ Novum Organon.” After 

‘having generally enounced his method of induction and its appli- 
cation to philosophy, he says, “It may also be asked (in the way 
of doubt rather than objection) whether I speak of natural philoso- 
phy only, or whether I mean that the other sciences, logic, ethics, 
and politics should be carried on by this method. Now I certainly 
mean what I have said to be understood of them all, and as the 
common logic which governs by the syllogism extends not only to 
natural, but to all sciences, so does mine also which proceeds by 
induction embrace every thing.” 

In the 8th book of the “* De Augmentis,” he treats of law, among 
other sciences, the investigation of which is to be conducted by his 
method of inquiry. 

Taking that view of causes which Lord Bacon did, what is more 
natural than that, when framing maxims which, according to his 
own account, were the commencement of the application of his 
system of philosophy to that particular science, he should com- 
mence by asserting that doctrine which he regarded as the corner- 
stone of all philosophy ; that in law, as in every thing else, proxi- 
mate and not remote causes were the proper objects of inquiry ? 
He expresses the groundwork of his philosophy in a single 
sentence. He places the maxim in its proper position as the first, 
the introduction to the others. There is a significance in the first 
words, “* In jure.” He had, in other places, taught that the neglect 
of the remote and the search for the proximate cause was the key 
to all science. Now, when treating of a particular science, he re- 
asserts it in regard to that science. 

The maxim then, as used by Bacon, is but the assertion of the 
general principle of philosophical inquiry. He uses the word cause 
in the broad signification which it has in the writings of Aristofle 
and his commentators the schoolmen, that is, as nearly synony- 
mous with the word reason. 

The examples cited by him, by way of illustration, prove this. 
They show that the law deals with definite reasons, and is not led 
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into uncertain speculation. They are no authority for the maxim 
as now commonly used. 

But is not the maxim capable of a more exact application ? 
What is the precise thing which is a proximate cause to be 
searched out, and what is the precise thing which is a remote 
cause to be neglected in true philosophical reasoning ? 

Bacon adopts Aristotle’s classification of causes, but the agree- 
ment between them is deeper than this. 

Aristotle, in his “ Organon,”! says, “ there is a difference between 
knowing that a thing is, and knowing why it is, and the science of 
the why, has respect to 20 agdrov ditov” or the proximate cause, — 
causa proxima, as it is translated by the schoolmen ;? thus agree- 
ing with Bacon in the “ Novum Organon,” that true knowledge 
is knowledge by causes, and that knowledge by causes, is knowl- 
edge by the proximate cause. 

This and parallel passages in Aristotle are the foundation for the 
scholastic division of causes into proximate and remote. What do 
the schoolmen mean by this division ? Stripped of technical language 
and verbal refinement, it is this: A proximate cause is one in 
which is involved the idea of necessity. It is one the connection 
between which and the effect is plain and intelligible ; it is one 
which can be used as a term by which a proposition can be demon- 
strated, that is, one which can be reasoned from conclusively.® 

A remote cause is one which is inconclusive in reasoning, because 
from it no certain conclusion can be legitimately drawn. In other 
words, a remote cause is a cause the connection between which 
and the effect is uncertain, vague, or indeterminate. It does not 
contain in itself the element of necessity between it and its effect. 

1 Post Analytics, Book 1, ch. 18. 2 Zabarelle Opera, 416 b. 835 f. 

3 Due sunt Demonstrationis species. Prima, que demonstrat dr, sive Quod res sit ; 

bando, vel simpliciter et directe rem ita esse, et tum vocatur Ostensiva, seu potius 

irecta ; vel si non sit, absurdi aliquid necessario secuturum. . . . 

Ostensiva Directa fit duobus modis. 

1. Quando aliquid demonstratur per Effectum ; ut si diceres ; Luna Soli opposita nigra 
cernitur ; ergo patitur Eclipsin. 2. Quando per Causam remotam ; ut si idem colligeres 
quia Sol et Luna diametraliter opponuntur. Quod si illud demonstrares per Causam prox- 
imam, quia nempe Terra inter Solem et Lunam interponitur, tum fieret. 

Secunda Demonstrationis species Aviti, i. e. quae docet Quare, vel Propter quid res sit ; 
causam ejus assignando, non quamcunque, sed proximam seu immediatam. Sic enim 
statuunt Logici quod Scientia omnis est Cognitio rei per causam, sed proprie dicta per 
propriam, h. e. proximam; nam per remotam Cur sit aliquatenus ostenditur ; nihil am- 
plius quam Quod sit demonstratur. 

Artis Logice Rudimenta. Aldrich, Mansel’s 8rd edition, p. 118. 
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Marsilius Ficinus! says, “ From the remote cause the effect does - 
not necessarily follow.” This idea of necessity —the necessary 
connection between the cause and the effect—is the prime dis- 
tinction between a proximate and a remote cause. The proximate 
cause being given, the effect must follow. But although the exist- 
ence of the remote cause is necessary for the existence of the 
effect (for unless there has been a remote cause there can be no 
effect), still the existence of the remote cause does not necessarily 
imply the existence of the effect. The remote cause being given, 
the effect may or may not follow. ‘ Nam posita causa remota 
non ponitur effectus, sed ipsa remota removetur.”’ ? 

The schoolmen agree in saying that a knowledge of the proxi- 
mate cause is a knowledge of the diz, the propter quid, the reason 
why. They agree in saying that there can be no demonstrative 
reasoning but by the proximate cause. Averroes, the most famous of 
the Arabian schoolmen, in his Commentary on the Post Analytics? 
says, ‘It is necessary for demonstration, showing why a thing is, 
that it should be by a proximate cause.” 

Petrus Tartaretus* says, “ te demonstration why a thing is, 
proceeds by a proximate cause.’ 

Sebastianus Contus® anya, ° “The knowledge why a thing is, is 
gained by a proximate cause.’ 

Albertus Magnus says the appearance of a comet is the eat 
cause of war and famine. The immediate cause, which is used as 
synonymous with proximate cause, is the quarrel from which the 
war began. In the Middle Ages there was but one mode of adjust- 
ment for the disputes of princes, and as surely as war followed 
disagreement, so surely did devastation follow war, and famine 
devastation. 

The scholastic distinction between proximate and remote causes 
has nothing to do with their relative distance from the effect either 
in space or time. The schoolmen did not view them as connected 
together like the links of a chain. The distinction has nothing 
to do with their retrogression from the effect as long as the effect 
necessarily follows from the cause. As long as the element of 
necessity exists in the mind, each cause in the line of causation is 


1 Theologica Platonica, Book 9, ch. 4. 
2 Joannes Versor, Questiones super novam logicam, i. An. Post. 

8 Lib. 1, ch. 2, comment. 30. 4 Expositio super textu logices Aristotelis. 
5 In Universam Dialecticam Aristotelis, 1 Anal. Post, cap. 10. 
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called, not strictly a cause, but an instrument of the cause which 
impels it to action. The last cause, looking backward from the 
effect, from which the effect, as they say, necessarily follows, is 
called, the proximate cause. Every thing intervening between it 
and the effect is called an instrument, or is viewed as a part of 
the execution of the act of causation. 

Occam,! in treating of the passage above quoted from Aristotle, 
says distinctly, “ By the remote cause is not meant something 
which is the cause of a cause, or the cause of several causes.” 

Duns Scotus? says, “ Dico, quod quicquid est causa cause est 
causa causati.” 

Thomas Aquinas,’ upon the question whether God is the cause 
of sin, first states the position of his opponents as follows: “ Pra- 
terea, quidquid est causa cause est causa effectus.” Whatever is 
the cause of a cause is the cause of the effect. But God is the 
cause of free-will, which is the cause of sin, therefore God is the 
cause of sin.” 

His answer is this: “ It is to be said that the effect of a middle 
cause, proceeding from that cause so far as it follows the order of 
the first cause, is referred to the first cause. But if it proceeds 
from the middle cause, so far as this departs from the order of the 
first cause, it is not referred to the first cause. Thus if an agent 
does something contrary to the mandate of his master, this is 
not referred to the master as its cause; and similarly sin, which 
free-will commits against the precept of God, is not referred to 
God as its cause.” 

Bacon agrees with the schoolmen when he says, “ Also you may 
not confound the act with the execution of the act; nor the entire 
act with the last part, or the consummation of the act.” 

The division of causes into proximate and remote is therefore a 
division of the schoolmen, founded upon the doctrine of Aristotle, 
that true knowledge is knowledge of the proximate cause. Those 
causes which are plainly and necessarily followed by the effect are 
proximate. Those causes between which and the effect the con- 
nection is uncertain or not necessary are remote causes. 

In Bacon’s time this was common knowledge, and the terms 


1 Summa Totius Logice, 2 pt. of 3 pt ch. 20. 


2 Questiones Subtillissime in Metaphysicam, Book 5, Question 1, Opera IV , pp. 
596 b, 596 b. 


§ Summa Theologica, 1st Part of 2nd Part, Question 79, Art. 1. 
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proximate and remote were then used in this sense. The logic of 
Burgersdyk was the text-book both at Oxford and Cambridge at 
the time of the first publication of Bacon’s works. 

Burgersdyk! says, “ Eighthly, and finally. The efficient cause 
is divided into the proximate and the remote. That is the proxi- 
mate cause which produces its effect immediately. That is a remote 
cause which produces the effect by means of a more neighboring 
cause. An efficient cause is said to be in two ways proximate, 
either generally or specially. A proximate cause is said generally 
to be next whenever it is joined to the effect either in existence or 
(virtute) power. For such (virtus) power being an instrument 
of the principal cause is considered together with the principal to 
be but one cause only. And therefore when the principal cause 
by its power is joined to the effect, it is itself considered as joined 
to the effect. Neither does it make any difference whether 
that power be an instrument conjoined or separate. For example, 
fire is the proximate cause of burning, parents of their children, 
notwithstanding fire acts by the mediation of heat, and parents of 
semen. For though heat and semen are instruments, yet they do 
not prevent, by their intervening, the principal cause from being 
called the cause proximate to the effect. A cause is said to be 
remote in this sense, when neither in its existence nor in its power 
is it joined to the effect. As a grandfather is said to be the remote 
cause of his grandson.” He further says,? a cause is said to be 
accidentally subordinated to another. “ In the first place, when it 
indeed depends upon a superior cause, but does not depend upon 
it at the time it produces the effect. In this way a father depends 
upon his ancestors in begetting his son, and in this way every 
proximate cause upon the.remote.” That is, the remote cause is 
necessary for the existence of the proximate ; but the proximate 
itself contains the whole causal power, and does not derive it from 
the remote. Thus if there had been no grandfather, there would 
have been no grandson; but no power of the grandfather was 
instrumental in the begetting of the grandson. So, according to 
Aquinas, if there were no Deity, there would be no sin; but sin 
is not committed by the agency of the Deity. And, according to 
Albertus Magnus, the appearance of the comet was ominous of polit- 
ical disturbance ; but it did not necessitate the quarrel of princes. 
The quarrel was not a consequence of it, it was simply foretold by 


1 Institutiones logicw, Book 1, ch. 17, ax. 4 & 35. 2 Book 1, ch. 15. 
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it. But from the quarrel war, and from war famine, followed as 
necessary consequences. Remote causes, then, are those which, as 
far as the particular effect is concerned, have no causal power. 

Eustachius a Sancto Paulo, in his “ Summa Philosophiw Quad- 
ripartita,”’ } which was a work well known at the time Bacon wrote, 
says, “* The second division of efficient causes is into proximate 
and remote. Those are called proximate which proximately and 
immediately produce the effect ; but this is to be understood only 
of principal causes, — as a father begetting is the cause of the son 
begotten. But a remote cause is one between which and the 
effect there intervenes another principal cause, as a grandfather 
in relation to the begetting of his grandson.” A proximate cause, 
then, must be a principal cause, and a remote cause must be a 
cause separated from the effect by a principal cause. But a prin- 
cipal cause is one which contains in itself the whole causation. 
According to Burgersdyk,? “ A principal cause is one which pro- 
duces the effect by its own power.”’ Causal necessity, as was before 
observed, is therefore the chief characteristic of a proximate cause, 
and the want of it of a remote cause. 

The results of the schoolmen’s labors will live and exert an 
influence while speech is necessary to man. They have marked 
large portions of their philosophy into the modern European 
languages so deeply, that they can never be eradicated from the 
human mind while those languages are spoken upon earth. They 
acquired the subtlety for which they are famous by separating and 
defining ideas, by making those ideas clear and distinct which had 
before dwelt in formless confusion in the human mind. To those 
ideas thus won from confusion they gave names. They thus left 
them a permanent inheritance for succeeding times. Thanks to 
their labors a child now in learning to talk becomes possessed, 
without trouble or effort, of ideas clear and unconfused, the im- 
perfect conception of which once puzzled ‘philosophers. ‘A large 
proportion of the abstract terms in the English language are 
derived from the scholastic Latin. The clearness of meaning 
which they possess is due to the subtleties, the distinctions, and 
the refinements which the schoolmen have crystallized within 
them. Without their use, Bacon, who, while professing small 
value for the schoolmen, helped himself from their riches with a 
liberal hand, could not have written. 


1 Part 8, p. 39. 2 Ch. 17, Ax. 18. 
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They have sent down to us their philosophy upon the question 
we have been considering, the distinction between a proximate 
and a remote cause, in a single word. The word cause, in its 
causal sense, we owe to the schoolmen. From them we derive 
also the compound word Because, which is a contraction of the 
phrase By the cause. Whenever the schoolmen used the simple 
word cause without qualification from the context, it signified the 
proximate cause. When now the word Because is used correctly 
to express a logical reason, it points out with much exactness the 
scholastic proximate cause. Thus we have concentrated into what 
was formerly a little phrase and what is now a single word, Aris- 
totle’s famous distinction of knowledge into the ou and the dion, 
tegether with the schoolmen’s labor in the same direction. 

In this manner this division of causes is traced from Aristotle 
through the schoolmen to Bacon’s time. The maxim containing 
it can mean but this, that if the law is to be perfected as a science, 
as Bacon hoped it would be, its expounders must deal with what 
is certain. They must not attempt to draw inferences from incon- 
clusive premises. They must not wander from the point into 
misty generalities. Thus understood, it is a caution much needed. 
It is a caution for which, if it were only followed, the practitioners 
of the law could not be too grateful. 

After the publication of the works of Bacon and Descartes, 
scholastic logic, the credit of which had been much shaken by the 
revival of learning, and (as the schoolmen generally were the 
champions of the Romish Church) had been still more shaken 
by the Reformation, fell rapidly and deeply into disrepute, Its 
doctrines were not only forgotten, but its name became a by- 
word. 

Duns Scotus achieved a fame bounded only by the limits of the 
civilized world. He died in his thirty-fourth year, the intellectual 
giant of the time. His works in bulk are equal to those of some of 
the law writers of the present day, although he does not appear to 
have written any thing for the sole purpose of swelling their size. 
They are extant in twelve folio volumes. His clearness, depth, and 
power of mind would put to the blush the bold ignorance of those 
who speak patronizingly of scholastic subtlety, if, happening to 
possess the capacity to understand logical statement and close 
reasoning, they should perchance read a page of his writing. He 
was the greatest of the British schoolmen. 
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As the followers of Descartes are called Cartesians, and the fol- 
lowers of Kant, Kantians ; so, from the name of Duns Scotus, the 
scholastic logicians were called Dunces. The contempt which came 
to be entertained for scholastic philosophy is seen in the present 
meaning of the word. 

The oblivion into which scholastic nomenclature sunk is shown by 
the perplexity of the commentators over Shakespeare’s use of the 
phrase “ discourse of reason” in the passage where Hamlet says, 
“ A beast that wants discourse of reason would have mourn’d 
longer.” ? This, the true scholastic use of the term, was common 
language in Shakespeare’s time. It so appears from the works of 
Milton, Fuller, Chapman, and a host of the old dramatists. But 
Gifford thinks Shabenpence could never have written “so poor and 
perplexed a phrase.” 

Bearing in mind the ese: into which the schoolmen fell, 
it is not perhaps surprising that when several generations after 
Bacon’s time this maxim began to be gradually quoted in the 
courts, its true meaning, as the enunciation of a general truth, 
should have been lost sight of. Confusion has resulted from re- 
garding it, not as a general caution, but as a precept susceptible 
of a special application. It has been used in this manner more 
frequently in this country than in England. Some American 
courts seem to have regarded it as particularly applicable to cases 
of negligence, and in actions of that description have looked upon 
it as a rule placed in their hands for the purpose of measuring the 
facts, and saving the jury from trouble. 

If the schoolmen took an incomplete view of causation, so also 
did Bacon. If the incomplete view which they did take was, in 
fact, erroneous, that error was common to both. They differed not 
so much as to what causation is, as they did as to the manner of 
its investigation. The schoolmen assumed their causes. The the- 
ologians at the present day, writing upon the same subjects, do the 
same. Bacon searched for his causes by a system of enumeration — 
of instances and exclusion of foreign causes. Neither method is of 
practical use. It is impossible to find the art of making gold by 
blind experiment. It is equally impossible to find it by an enu- 
meration of instances of yellowness, of weight and of ductility. 
When Bacon gave it as his opinion that it was easier to make 
silver than to make gold, because silver was the simpler metal, he 
1 See Gifford’s edition of Massinger’s Plays, Vol. I. p. 148. 
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reasoned like a schoolman, but like a schoolman who had not yet 
attained to subtlety. 

We have seen that Bacon adopts Aristotle’s classification of 
causes, which was also the classification of the schoolmen. This. 
is the formal, the final, the material, and the efficient. But this is 
a grouping together of different things because they have the same 
name. There is no real, and nothing but a fanciful, similarity be- 
tween them. The efficient cause alone is the one which is involved 
in causation. The efficient cause is the cause, which produces 
effects. Causation is the law of cause in relation to effect. Nothing 
more imperils the correctness of a train of reasoning than the use 
of metaphor. By its over free use the subject of causation has been 
much obscured. The phrase “ chain of causation,” which is a 
phrase in frequent use when this maxim is under discussion, em- 
bodies a dangerous metaphor. It raises in the mind an idea of one 
determinate cause, followed by another determinate cause, created 
by the first, and that followed by a third, created by the second, 
and so on, one succeeding another till the effect is reached. The 
causes are pictured as following one upon the other in time, as 
the links of a chain follow one upon the other in space. There is 
nothing in nature which corresponds to this. Such an idea is a pure 
fabrication of the mind. 

There is but one view of causation which can be of practical ser- 
vice. To every event there are certain antecedents, never a single 
antecedent, but always a set of antecedents, which being given the 
effect is sure to follow, unless some new thing intervenes to frus- 
trate such result. It is not any one of this set of antecedents taken 
by itself which is the cause. No one by itself would produce the 
effect. The true cause is the whole set of antecedents taken 
together. Sometimes also it becomes necessary to take into ac- 
count, as a part of the set of antecedents, the fact that nothing in- 

tervened to prevent the antecedents from being followed by the 
' effect. But when a cause is to be investigated for any practical 
purpose, the antecedent which is within the scope of that purpose 
is singled out and called the cause, to the neglect of the antecedents 
which are of no importance to the matter in hand. These last an- 
tecedents, if mentioned at all in the inquiry, are called conditions. 
Suppose a man to have been drowned. What was the cause of his 
death? There must have been a man, and there must have been 
water, and there must have been a coming together of the man 
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and the water under certain circumstances. The fact of there 
being a man, and the fact of there being water, and each and every 
attending circumstance, without the presence of which circum- 
stance the death would not have taken place, together with the fact 
that there was nothing intervening to prevent, constitute the true 
cause. 

What one of the various circumstances necessary to the death 
we shall single out as the cause, to the neglect of the other circum- 
stances, depends upon the question for what purpose we are inves- 
tigating the death. For each different purpose with which we 
investigate we shall find a different circumstance, which we shall 
then intelligibly and properly call the cause. The man may have 
committed suicide ; we say he himself was the cause of his death. 
He may have been pushed into the water by another: we say that 
other person was the cause. The drowned man may have been 
blind, and have fallen in while his attendant was wrongfully 
absent: we say the negligence of his attendant was the cause. 
Suppose him to have been drowned at a ford which was unex- 
pectedly swollen by rain: we may properly say that the height of 
the water was the cause of his death. A medical man may say 
that the cause of his death was suffocation by water entering the 
lungs. A comparative anatomist may say that the cause of his 
death was the fact that he had lungs instead of gills like a fish. 
The illustration might be carried to an indefinite extent. From 
every point of view from which we look at the facts, a new cause 
appears. In as many different ways as we view an effect, so many 
different causes, as the word is generally used, can we find for it. 
The true, the entire, cause is none of these separate causes taken 
singly, but all of them taken together. These separate causes are not 
causes which stand to each other in the relation of proximate and 
remote, in any intelligible sense in which those words can be used. 
There is no chain of causation consisting of determinate links 
ranged in order of proximity to the effect. They are rather mu- 
tually interwoven with themselves and the effect, as the meshes of 
a net are interwoven. As the existence of each adjoining mesh of 
the net is necessary for the existence of any particular mesh, so 
the presence of each and every surrounding circumstance, which, 
taken by itself, we may call a cause, is necessary for the production 
of the effect. 

In this view of causation there is nothing mysterious. Common 
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people conduct their affairs by it, and die without having found it 
beyond their comprehension. When the law has to do with abstract 
theological belief, it will be time to speculate as to what ab- 
stract mystery there may be in causation ; but as long as its con- 
cern is confined to practical matters it is useless to inquire for 
mysteries which exist in no other sense than the sense in which 
every thing is a mystery. 

In physical science there is a search for what may with some 
propriety, perhaps, be called the proximate cause. It is a search 
for the conditions immediately antecedent to and concomitant with 
the effect. For instance, it is observed that the limbs of the body 
apparently move in obedience to the will. The assumption is made 
that they do actually so move, and the inquiry is for the cause of 
the movement. The will and the movement are the limits of the 
investigation. The cause is to be found between those limits. 
When the inquirer examines the bones and the muscles, and the 
attachments of the muscles to the bones, he sees a mechanism ob- 
viously adapted to produce this effect by the contraction of certain 
of the muscles. Examining further he finds a connection with the 
brain and other nervous centres by nervous filaments with which 
all muscles are provided, which appear to be under the control of 
the will. From this, in connection with other considerations, he 
infers that the nervous filaments are the media through which a 
stimulus is conveyed, and that this is a part of the immediate 
cause of the voluntary movement. It may be called a part of the 
proximate cause, since it is invariably present, and the nearest to 
the effect of any thing which we at present know. But this only 
raises another question, as to how the will acts upon the nervous 
filaments. If this should be ascertained to be by the action of the 
brain, the inquiry would then be in what manner does the brain 
act. There would also still be the further inquiry as to how the 
muscles are stimulated to contraction, and the still further one as 
to how they in fact contract. The inquiry for the cause thus draws 
closer and closer to the effect without ever finding a true proxi- 
mate cause. The word proximate therefore, in such an inquiry as 
this, is not an absolute but a relative term. It signifies the nearest 
known cause considered in relation to the effect, and in contrast to 
‘ some more distant cause. 

In the law there is no such investigation as this. The law, in 
the application of this maxim, is not concerned with philosophical 
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or logical views of causation. When the maxim is applied, the 
whole body of facts has been ascertained by testimony. The facts 
are the subject of inquiry for a single purpose. That purpose is to 
determine the rights and liabilities of the respective parties to the 
proceedings. Those facts alone are viewed as causes and effects 
which have a direct bearing upon those rights and liabilities. The 
question is, sometimes, whether a cause is proximate to an effect. 
Sometimes, it is which of several causes is proximate to the effect ; 
sometimes, the question is whether an effect shall be referred to a 
certain cause as its proximate result ; sometimes, it is to which of 
several causes the effect shall be so referred. These, though dif- 
ferent views of the same thing, are often distinct subjects of inquiry. 
The inquiry is often one of difficulty. The difficulty is not owing 
to any great ambiguity in the meaning of the word cause. That 
word is used in its popular signification. One difficulty is, that 
philosophy and metaphysics are sometimes brought into a discus- 
sion to which they do not belong. Another is, that cause and effect 
are often viewed as parts of a “ chain of causation,” and the dis- 
cussion thus becomes meaningless. The chief difficulty, however, 
is that the term proximate and the term remote have no clear, 
distinct, and definable significations. Sometimes, causes are deci- 
ded to be proximate which are remote in time ; sometimes those are 
decided to be proximate which are remote in space. The division 
is neither scientific nor logical. It is not the scholastic division, 
though it often has many of its characteristics. Above all, it is not 
a fixed and constant division. It varies in different classes of 
actions. The same cause and effect which would be considered 
proximate in one class of actions, the attendant circumstances 
being unchanged, would be considered remote in others. The 
meaning of the terms, proximate and remote, is contracted or en- 
larged, according to what is the subject-matter of the inquiry. 

The maxim, when applied in actions of contract, is essentially a - 
rule of construction. It is the same thing to say a thing comes 
within a contract as it is to say the contract embraces the thing. 
It is the same thing to say the loss is a proximate consequence of 
a peril insured against, as it is to say that the parties intended 
that such a loss should be covered by the policy. The different 
forms of expression are one in meaning. 

A policy of insurance is a contract of a fixed form. By use its 
terms have obtained a settled meaning. Its subject-matter is 
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extensive. It is a contract made in the interest of trade. Large 
amounts of property are covered by policies containing the same 
stipulations. The contract is one of indemnity. In determining 
the question, whether a peril insured against was the proximate or 
the remote cause of a loss; or, what is the same question, whether 
a loss of that general description was intended by the parties to be 
covered by the policy, the peculiar nature of a policy of insurance, 
and the class of interests it covers, are taken into account. The par- 
ticular intent of the parties is subservient to the public bearing of 
the question. The terms proximate and remote, in their applica- 
tion to questions of insurance, thus receive in some respects a more 
enlarged, and in some a more restricted, signification than they 
have when they are used in giving a construction to other contracts. 
But the maxim is as well applicable as a rule of construction for 
all contracts. 

In actions for negligence, a defendant is held liable for the 
natural and probable consequences of his misconduct. In this 
class of actions his misconduct is called the proximate cause of 
those results which a prudent foresight might have avoided. It is 
called the remote cause of other results. 

In determining the amount of damages in an action of contract, 
the breach of contract is called the proximate cause of such dam- 
ages as may reasonably be supposed to have been contemplated by 
the parties. If there are other damages, of those it is called the 
remote cause. 

There is no settled rule for the application of the maxim in 
determining the damages in actions of tort. In such actions, the 
damages, which are called proximate, often vary in proportion to 
the misconduct, recklessness, or wantonness of the defendant. 

Our anticipations of the future are founded upon our experience 
of the past. The experience of the past is the experience of the 
successions of causes and effects which always surround us. We 
can estimate, with a reasonable degree of certainty, the probabili- 
ties of the future occurrence of many of these successions. About 
successions of this kind men make contracts. Large classes of 
such successions can be grouped together, and the order and fre- 
quency of their happening can be predicted from past experience 
with something which approaches to mathematical precision. 
With events of this kind, underwriters deal. Experience also 
teaches us that various effects, which we can foresee with a 
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greater or less degree of certainty, will or may follow from our own 
acts. The law makes us responsible for those effects of our volun- 
tary acts which might reasonably have been foreseen, or which are 
of a kind analogous to effects which might thus have been foreseen. 
There is generally no other way of determining whether certain 
events, or whether events analogous to them in kind, were or 
might have been anticipated or foreseen, than by an appeal to 
experience. By applying this maxim, we make that appeal. We 
determine whether given causes and effects are proximate or re- 
mote, in the legal sense of those words, from our own experience 
of the succession of cause and effect. 

The use of the maxim is liable to lead to error by withdrawing 
the attention from the true subject of inquiry. We cannot add 
clearness to our reasoning by talking about proximate and remote 
causes and effects, when we mean only the degree of certainty or 
uncertainty with which the connection between cause and effect 
might have been anticipated. But this is an inconvenience which 


must be submitted to by those who attempt to make a practical 
application of the maxim. 
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WARRANTY OF SEAWORTHINESS IN TIME POLICIES. 


Prior to the year 1850, it appears to have been received as a 
settled principle of marine insurance, that in all policies on ships 
and cargoes there was an implied warranty that the ship was 
seaworthy. But although before that time it was not attempted 
to take out any class of policies as exempt from this implication 
of warranty, yet the fact that it might under certain peculiar cir- 
cumstances be very much modified, was, on several occasions, 
recognized by eminent judges. Thus in one of the earliest cases 
bearing upon this subject, it was held, that, in a policy upon a 
ship which had been out nearly three years at the time the policy 
was to attach, the warranty of seaworthiness was satisfied if the 
ship was capable of performing any of the objects of her voyage, 
and of being safely navigated home. This was in 1815. In 1831, 
a case arost in the Supreme Court of Massachusetts, in which a 
similar doctrine was laid down.? Insurance was effected “ on the 
cargo on board the good ship Tarquin, lost or not lost, now on a 
whaling voyage in the Pacific Ocean, during her stay, and until her 
return.” The insurance was effected three years after the ship set 
out on her voyage, and ‘it was contended by the underwriters that 
this was a policy to attach at its date, and that in point of fact the 
ship was not at that time seaworthy. The court having held that 
the policy extended back to the original commencement of the 
voyage, it became unnecessary to decide the question as to an 
implied warranty at the date of the policy. Nevertheless, the 
Chief Justice went on to consider the question under discussion. 
We quote from his remarks: ‘“‘ Whether, if a policy were effected 
_ in terms, to cover the latter part of a long whaling voyage in 
distant seas, and to take effect on a particular day, where it was 
known to both parties that the ship must be weakened, the rule of 
seaworthiness, as a condition precedent, would apply, may be 
matter of doubt. . . . The general rule that the ship must be 
seaworthy at the inception of the risk, would probably be applied, 
it being a necessary incident to the contract. But the rule would 


1 Hucks vy. Thornton, Holt’s N. P. C. 30. 
2 Paddock v. Franklin Ins. Co., 11 Pick. 227. 
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no doubt be applied with great liberality of construction in the 
case supposed. . . . If, however, she be a mere wreck, the policy 
never attaches.” In these two cases no mention is made of time 
policies as a distinct class; but the difficulty in construing the 
warranty of seaworthiness is conceived to lie in the peculiar cir- 
cumstances of particular cases, the general principle being still 
recognized, that the warranty is a necessary and indispeasable 
incident to every policy, and that although it may be modified in 
some cases, it can never be wholly dispensed with. 

In the English case of Hollingworth vy. Brodrick, which was 
tried in 1837, a distinction was taken by counsel between time and 
voyage policies in respect of the warranty of seaworthiness. The 
policy was for twelve months, and it was contended that although 
in a voyage policy the warranty was satisfied if the ship was sea- 
worthy at the time of the attaching of the policy, yet in a time policy 
the obligation was more extensive, and imposed upon the assured 
the duty of rendering the ship seaworthy at the commencement of 
each separate voyage entered upon during the term insured. But 
although the question in that form was not decided, jt not being 
necessary to do so, it was distinctly stated, obiter, by Patterson 
and Littledale, JJ., that the fact of the policy being a time policy 
made no difference, and that the warranty, being originally satisfied, 
bound the insured no further, exactly as in the case of voyage 
policies.? 

A case very much like the preceding arose in New York the 
same year.2_ The action was on a time policy, for six months, 
and the ship sailed, after the policy attached, in a seaworthy state. 
She, however, left an intermediate port in an unseaworthy con- 
dition, and was afterwards lost by causes attributable in no degree 
to her unseaworthy state. The same ground was taken in the 
defence as was taken in Hollingworth v. Brodrick. But the court 
ruled exactly as in that case, that there was no difference in this 
respect between time and voyage policies. The question came up 
again in similar form in the case of Dizon v. Sadler, tried in the 
Exchequer in 1839.3 This was an action on a policy for six months 
on “ship and cargo;” the defendant pleaded improper conduct 
of master and crew in throwing over ballast, &c., by which means 
the ship was lost. The plea was held bad, for the reason that the 


1 Hollingworth vy. Brodrick, 7 Ad. & El. 40. 
2 Am. Ins. Co. vy. Ogden, 20 Wend. 287. 8 Dixon vy. Sadler, 5 M. & W. 405. 
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assurer is bound only to provide a competent captain and crew in 
the first instance, and is not responsible for their after good behavior 
or ability. And it was held that this rule applied without any 
distinction to time and voyage policies. The case was taken to 
the Exchequer Chamber,' and the decision of the Court of Ex- 
chequer affirmed.? 

Thus the adjudged cases stood when the case of Small v. Gibson 
came up in the Queen’s Bench in 1849. This must be considered 
the most material case upon this question, not only because in it, 
for the first time, the distinction between time and voyage policies, 
in respect of the warranty of seaworthiness, was taken in terms, 
but also because the case was most ably presented and argued by 
counsel, and all the learning and authorities bearing upon the 
entire subject most elaborately considered, first by the Queen’s 
Bench, then by the Exchequer Chamber, and finally by the House 
of Lords. The action was on a policy of insurance on the ship 
Susan, “ lost or not lost, in port or at sea, in all trades and services 
whatsoever and wheresoever, during the space of twelve calendar 
months, commencing on Sept. 25, 1843.” The plaintiffs alle 
loss by perils of the sea. The defence was, that “ the ship was not, 
at the commencement of the risk, nor at the making of the policy, 
nor on Sept. 25, 1848, seaworthy, or in a fit and proper condition 
safely to go to sea.” On the first trial, in the Queen’s Bench, this 
defence was adjudged good. The court held, that, in all cases of ma- 
rine insurance, there is an implied warranty of seaworthiness ‘ at 
the commencement of the risk.” But the case was taken to the 
Exchequer Chamber, where the decision of the Queen’s Bench was 
reversed. From the Exchequer Chamber the case went by writ of 
error to the House of Lords, where the decision of the Exchequer 
Chamber was affirmed. The decision in this case has met with 
uniform approval in the English courts, and several cases have 
_ been decided upon the strength of it. And in this country it has 
been approved in several instances, and the grounds upon which a 
majority of the judges went, adopted. It is therefore of impor- 


1 Sadler v. Dixon, 8 M. & W. 895. 

2 We may add a few cases of policies on time, in which it seemed to be taken for 
granted that the same warranty existed as in voyage policies. Brooks v. Oriental Ins. 
Co., 7 Pick. 259; Martin v. Fish. Ins. Co., 20 Pick. 389; Cincinnati Mut. Ins. Co. v. 
May, 20 Ohio, 211; Merchants Mut. Ins. Co. v. Sweet, 6 Wis. 670; Keeler v. Fireman’s 
Ins. Co., 8 Hill, (N. Y.) 250. 

3 Small v. Gibson, 16 Q. B. 128. 416 Q. B. 141. 5 4H. of L. Cas. 853. 
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tance to see just what this case decided, and what it still left 
open for subsequent adjudication. In the Exchequer Chamber, 
Baron Parke stated with precision the extent of the decision to be 
this: That there is no implied warranty of seaworthiness “ where- 
ever the ship may be, and in whatever circumstances placed, at 
the commencement of the term insured.” He says further, in 
stating what it was not intended to decide: “ We are far from 
saying that there is no warranty of seaworthiness at all: so to 
hold would be to let in the mischief which the law provides against 
by the implied warranty in a voyage policy; or that there is not 
the same warranty in the case of a time policy, accerding to the 
situation in which the ship may be at the commencement of the term 
insured.” Baron Martin, in the House of Lords, said, “The 
result of the investigation has satisfied me that there is no dis- 
tinction between the warranty of seaworthiness in regard to 
voyage policies and time policies. Under the same circumstances 
the warrranty is, in my opinion, identically the same.” Baron 
Platt was of opinion that if any warranty could be implied it 
would apply to the inception of the voyage on which the vessel 
was when the insurance was made. Mr. Justice Erle was of 
opinion that there was an implied warranty at the inception of the 
risk, and gave a dissenting opinion to that effect. 

Lord St. Leonards, after giving it as his opinion that there was 
no warranty implied in the case of the policy under consideration, 
said, “If however, a ship be about to sail on a particular voyage, 
and a time policy be effected instead of a voyage policy, I think, as 
at present advised, that the condition of seaworthiness would be 
implied.” But, on the other hand, Lord Campbell said, “As at 
present advised, I should decide against the implied condition in 
all cases of time policies, and should be glad if it were understood, 
that in all voyage policies there is, and in no time policies, framed 
in the usual manner, is there, a condition of seaworthiness implied.” 
It will be seen, then, that the decision in Gibson vy. Small applies — 
to only one class of cases which may arise under time policies. 
But in all cases of pure time policies the decision applies. The 
policy in that case was a pure time policy, “no special circum- 
stances,” as to the situation or use of the vessel being alleged. 
The proposition then, is, that, between voyage policies and pure 
time policies, there is such a want of analogy that the incident 
of an implied warranty of seaworthiness, which always attaches to 
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a voyage policy, becomes entirely unintelligible when it is attempt- 
ed to apply it to a pure time policy. If, however, enough of the 
characteristics of a voyage policy are ingrafted upon a time policy 
to enable the warranty to acquire an intelligible meaning, then 
perhaps the warranty may be implied. But as the general princi- 
ple is, that, in pure time policies no warranty can be implied, if, in 
any case a time policy is so modified by the characteristics of a 
voyage policy as to render the warranty intelligible, the pleadings 
must specially state such modifying circumstances. Such was the 
scope of the decision in Gibson v. Small. 

The decision settled the law in England upon the main question, 
and it was adopted and approved soon after in a case in this 
country. . The facts and the state of the case were mainly those 
of Gibson v. Small, and Mr. Justice Grier, referring to that case 
with approval, and adopting the principles there laid down, in re- 
spect of the exact point decided, held? that, “ the plea must state 
such facts and circumstances as shall show, either that at the time 
the insurance commenced, the ship was in her original port of de- 
parture and commenced her voyage in an unseaworthy condition, 
and so continued till the time of her loss; or that having come 
into a distant port in a damaged condition, before or after the 
risk commenced, where she might and ought to have been repaired, 
and the owner or his agents neglected to make such repairs, and — 
the vessel was lost by a cause which may be attributed to the 
insufficiency of the ship.” In this case, it will be observed, Mr. 
Justice Grier states only one case in which he conceives the war- 
ranty of seaworthiness would be implied, after the analogy of 
voyage policies, that in which, at the inception of the risk, the 
vessel is in her original home port.* 

A case soon came up in the Privy Council in England, brought 
by appeal from the Supreme Court in Calcutta, involving this 

point. It was not denied that the ship was seaworthy at the 

1 We must except the solitary dictum of Lord Campbell, which, as we have seen, 
went much farther, and asserted that there could be no implied warranty in a time 
policy, under whatever circumstances it might have been made. This dictum of Lord 
Campbell, and more especially the theory of time policies which led him to adopt it, 
we shall consider more at length hereafter. 

2 Jones v. The Ins. Co., 2 Wallace, Jr. 278. 

3 The case mentioned in the second part of the ruling would involve no warranty 
in the strict sense of that word, as a condition precedent, but only an obligation on the 


part of the assured, to keep the vessel seaworthy if he can, a doctrine peculiar to the 
United States. # Jenkins v. Heycock, 8 Moore P. C. 361. 
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original commencement of the voyage, but, during the continuance 
of the risk, she left an intermediate port in a damaged state, and 
this fact was pleaded. The court held the plea bad, on the ground 
that there was no difference in this respect between a time and a 
voyage policy. Sir John Jervis, however, said, “ If it were neces- 
sary to the decision of this case, we should be inclined to go to the 
extent of what Lord Campbell said in the House of Lords.” 
Before the decision in Gibson v. Small was finally given in the 
House of Lords, a case involving similar facts and circumstances 
came up in the Supreme Court of Massachusetts.!. The policy was 
for one year on the “ship Riga, at and from the place or port 
where she was on the 30th March, 1848, to and at all ports and 
places to which she might proceed in that time.” The policy was 
effected 10th April, 1848. There was nothing either in the policy 
or in the evidence to show where the ship was, at the time the 
policy attached, or in what sort of service she was engaged. The 
case was, therefore, like that of Gibson v. Small, that of a pure 
time policy, unmodified by any of the incidents of a voyage policy. 
Mr. Chief Justice Shaw was careful to distinguish the precise case 
before the court, and did not wish to be considered as deciding 
any thing more than the exact question involved. In the first 
place he distinguished the case from that in which the vessel is in 
port at the time of the policy’s attaching, and sails afterwards, — 
whether a home, foreign, or neighboring port, “a place where full 
repairs can be had or not, or whether it be a desolate and savage 
coast, where no repairs can be had.” It would seem that it made 
no difference what the facilities for rendering the vessel seaworthy 
were at the port of departure, and the class of cases which the 
Chief Justice wished to distinguish would seem to consist of those 
into which one element of a voyage policy was introduced; viz., 
that of a definite place whence, in addition to a time when, the 
policy is to take effect. He also distinguished the case from that 
of a policy made to cover in terms the latter part of a voyage 
already begun, the risk to commence on a day fixed after the com- 
mencement of the voyage. This case is similar to that supposed 
by the Chief Justice in a case which we have cited, more than 
twenty years before. He was then of opinion that the warranty 
would be implied at the commencement of the term insured, ‘ it 


1 Capen v. Wash. Ins. Co., 12 Cush. 517. 
2 Paddock y. Franklin Ins. Co., 11 Pick. 227. 
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being a necessary incident to the contract,” but that it would be 
applied “ with great liberality of construction ;” and he did not 
intimate that he had changed his opinion. The tenor of the de- 
cision, however, would seem to be opposed to the implication of 
the warranty, as such, at the commencement of the risk, or of the 
term insured, and the only warranty which it was suggested might 
reasonably be claimed, was, that the vessel was seaworthy at the 
commencement of the voyage in the course of which the policy at- 
tached. The defence in the case was that the vessel was so much 
damaged and decayed on the 30th March, 1848, when the risk 
commenced, as to be unable to bear the perils of navigation, for 
and during the term of one year, and therefore the implied war- 
ranty (which was claimed to have existed at the inception of the 
risk) was not fulfilled, and the policy never attached.! In this 
state of the case, the court ruled upon the points urged, that there 
is no implied warranty, in the ordinary sense of that word, on a 
policy on time, for a term certain, at all times and places, either 
at the making of the policy or at the time when the risk is to com- 
mence. In order, however, that there may be a subject of insur- 
ance, there is a condition that the ship is in existence, and in as 
good condition as is reasonable under the circumstances in which 
she may be, if in port, that she is portworthy, and will sail sea- 
worthy, if at sea, that she sailed seaworthy, and was there 
“ salvus”” —not lost. The policy would then attach. Thus we 
have a decision in this country, covering the exact ground of 
Gibson v. Small, in England, viz., that in a time policy, no special 
circumstances as to the situation or intended uses of the vessel 
being stated, there is no implied warranty of seaworthiness, in the 
established sense of that phrase, at the commencement of the 
risk ; i.e., the time at which the policy is to attach.2 In the case 


1 Another point was that this warranty applied as a condition at the beginning of 
each voyage, undertaken during the term insured, —a point similar to that urged and 
overruled repeatedly, in the cases which we have cited. It was again held in respect 
of this point, that the insured came under the same obligation, as to repairing, as in 
voyage policies, vide Hollingworth v. Brodrick, Am. Ins. Co. v. Ogden, and Dizon v. 
Sadler, ubi supra. 

2 The other question as to there being such warranty at the time of the making ot 
the policy, we put out of consideration, inasmuch as the date of the policy has no per- 
ceivable connection with the question of seaworthiness, and there is only one remark, 
in Park on Insurance suggesting any such idea, and the context there shows it to bea 
misstatement. Park on Insurance, at the beginning of the chapter on “ Seaworthi- 
ness.” 
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of Michael vy. Tredwin} the policy was from the meridian of 
the day of sailing from Suez, to the meridian of the 20th March, 
1853. The defence was that the ship was not, at the time 
of sailing from Suez, nor at any time of the day of sailing from 
Suez, seaworthy, or in a fit and suitable condition safely to go to 
sea. The plea was held bad, because it did not state this to be 
a policy to attach at the commencement of a voyage from Suez; 
and therefore the case was, to all intents and purposes, identical 
with that of Gibson v. Small, and concluded by the decision in that 
case. The policy, then, was exactly the same that it would have 
been had no mention been made of Suez, and therefore, “ no 
special circumstances being alleged,” the case came within the 
operation of Gibson v. Small. 

Up to this time it will be seen rio court had gone beyond Gibson 
v. Small, although in one case there was an intimation on the part 
of the court, of a disposition to adopt Lord Campbell’s theory? 
But a case came up in the Queen’s Bench, directly after that of 
Michael vy. Tredwin, involving the strongest analogies between 
time and voyage policies. The insurance was “ at and from the 
meridian of 2ist October, 1854, to the meridian of 1st March, 
1855.” The first’ plea in the defence averred that at the time when 
the policy took effect, and down to the time of sending the ship to 
sea, she was an outward-bound ship, lying in a British port where 
the owners resided, that the ship was chartered for a particular 
voyage, from Sunderland to Constantinople, and that the plaintiffs, 
the same being the owners, sent her to sea in an unseaworthy 
state, and when she was not in a fit and proper condition safely to 
go to sea; and that she was, afterwards, while on the high seas, 
in that condition, lost. The substance of the second plea was, that 
the plaintiffs did as alleged in the first plea ‘‘ knowingly.” The 
third plea embodied the first and second, and added that “by 
reason of the premises” the ship was wrecked and wholly lost. — 
The Court consisted of Lord Campbell, C.J., Coleridge, Wightman, 
and Erle, JJ. It was held, Mr. Justice Erle dissenting, that the first 
and second pleas were bad, on the ground that there is, under no 
circumstances, any implied warranty of seaworthiness in time 
policies. Mr. Justice Erle again presented a very able and elabo- 


B. 551. 
2 See remarks of Sir John Jervis, in Jenkins v. Heycock, 8 Moore P. C. 361. 
3 Thompson v. Hopper, 6 El. & Bl. 172, 937. 
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rate dissenting opinion, reiterating his views, as set forth by him 
in the case of Gibson v. Small, and again coming to the conclusion 
that the implied condition of seaworthiness applies to time policies 
as well as to voyage policies, in all cases where the circumstances 
attending the making of the insurance do not expressly rebut the 
presumption of the existence of such implication. In regard to the 
third plea, the court were unanimous in the opinion that it was 
good, upon the ground that the plaintiffs were charged with per- 
sonal misconduct, whereby the loss was occasioned, and they 
should not be allowed to profit by their own wrongful act. Upon 
this point, the case went to the Exchequer Chamber,! where it was 
held that the plaintiffs were entitled to recover, because their 
negligence was not the proximate cause, but only a cause without 
which the loss would not have happened ; the rule, “ causa proz- 
ima, non remota, spectatur,” being thus literally applied. A case 
not unlike the one we have been considering, arose directly after 
it in the Queen’s Bench. The court reiterated the principles laid 
down in Thompson v. Hopper, Mr. Justice Erle again dissenting 
and referring for his reasons to the preceding case. The court in 
this case, however, held, that although there was no implied war- 
ranty at the commencement of the risk, yet the insurers were not 
liable for repairs rendered necessary, not by the perils of the sea, 
but by the unseaworthy condition of the ship at the commence- 
ment of the risk. Immediately after these cases were decided in 
England, a case came up in the Superior Court of New York,? in- 
volving one of the points discussed in the English cases. The in- 
surance was from 22d March, 1854, to 22d March, 1855. On the 
5th February, 1855, the vessel sailed from Hong Kong for 
Shanghai, and back to Hong Kong. She never reached Shanghai, 
but was obliged to put into Woosung. The captain, in the exer- 
cise of his discretion, made some slight repairs, and started for 
Hong Kong. On the way she was lost. Mr. Justice Hoffman 
considered that it must be presumed that the ship was seaworthy, 
both at the inception of the risk on the 22d March, 1854, and also 
on the 5th February, 1855, when she set sail from Hong Kong, since 
nothing was alleged to the contrary. The question then was very 
much narrowed down in respect of the warranty of seaworthiness, 
the only question being whether there was any such warranty 


1 El. Bl. & El. 1088. 2 Faweus v. Sarsfield, 6 El. & Bl. 192. 
3 Hathaway v. Sun Mut. Ins. Co., 8 Bosw. 33. 
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when the vessel left Woosung. On this point it was held} that 
Woosung being but a port of distress, the insured could not be 
called to account for leaving it in an unseaworthy state, provided 
the captain exercised his best judgment. The insured does not 
warrant the consummate skill or the infallible judgment of the 
captain or crew. A similar decision has, we apprehend, been 
repeatedly given in the case of voyage policies.' In 1862 a case 
came up in the United States Circuit Court,? before Mr. Justice 
Grier, similar in its essential features to that of Thompson v. 
Hopper, supra. The ship was in her home port when the policy was 
to attach, and this fact was pleaded, according to the direction given 
in the same court ten years before,’ to the effect that “ the plead- 
ings should state such facts as to show either that, at the time the 
insurance commenced, the ship was in her original port of depart- 
ure, and commenced her voyage in an unseaworthy condition, and 
so continued till the time of the loss, or,’ &c. The necessary 
facts and circumstances were stated in this plea, and the court 
sustained it. This case is important as being the first one in this 
country in which an express dissent was made from the English 
doctrine of implied warranty in time policies. 

Up to this time, then, the English and American cases agree 
substantially as to the quéstion whether there is, in general, an 
implied warranty of seaworthiness in time policies ; and disagree 
upon the other question, as to whether such warranty can be 
implied in time policies under any circumstances. 

We come now to a case (and it is the last of the reported cases 
upon this subject) in which the whole subject of an implied warranty 
of seaworthiness in time policies is gone over, and conclusions 
arrived at directly opposed, not only to those laid down in Thomp- 
son v. Hopper, but also to those of Gibson v. Small and Capen v. 
Washington Ins. Co. Insurance was effected on the bark Nimrod, 
one year from Sept. 12, 1860. The vessel sailed from Perth 
Amboy in May, 1860, and, having experienced a gale, was obliged 
to put into Bermuda, where extensive repairs were ordered and 
made. On Sept. 12, 1860, she was undergoing repairs, which 
were completed by the 17th, and soon afterwards she set sail. 


1 Vide Hollingworth v. Brodrick, ubi supra, and cases there cited. 
2 Rouse v. The Ins. Co., 25 Law. Rep. 528. 

3 In Jones v. The Ins. Co., 2 Wallace, Jr. 278. 

4 Horie v. Pacific Mut. Ins. Co., 7 Allen, 211. 
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Soon after sailing she sprang a leak, and sank at sea. On the 
first trial, the judge charged the jury that “ if the vessel was sea- 
worthy when she left Perth Amboy, and if she was injured by the 
perils of the seas before putting into Bermuda, and if the master 
used all care and attention in making repairs, but left port with 
some injury not repaired, because the same was not, after such 
care, discovered, the underwriters are not discharged by reason of 
the non-repair of such undiscovered injury, even if the loss were 
oceasioned thereby.” Under this direction, the jury found for 
the insured, and the defendants alleged exceptions. These ex- 
ceptions were sustained by the court, and a new trial granted. 
Although Mr. Chief Justice Bigelow, in delivering the opinion of 
the court, went over the whole subject of implied warranty of sea- 
worthiness in time policies, he was careful to state that the court did 
not mean to decide any thing more than the precise question before 
it. That question was, whether any warranty of seaworthiness is 
to be implied in a time policy upon a ship which, at the time fixed 
for the inception of the risk, is in a port where full repairs can 
be made. The Chief Justice, after citing many authorities to show 
that the warranty of seaworthiness was a universal requirement in 
policies of marine insurance, proceeds to state the modifications 
of the rule which circumstances might render necessary. “ It is 
easy,” he says, “ to see a good reason for holding that a -policy 
on time, effected on a ship when at sea, does not include any 
warranty of seaworthiness at the commencement of the risk. In 
such cases, the circumstances attending the making of the insur- 
ance tend directly to rebut any implication of a warranty of sea- 
worthiness at the inception of the risk. The insured in such cases 
has no means of knowing the condition of the ship, and no 
means of repairing her if unseaworthy. Both parties enter into 
the contract with a full knowledge of these facts.” The Chief 
Justice then went into an exhaustive survey of the general prin- 
ciples of marine insurance, touching the general subject of implied 
warranty of seaworthiness, urging the absurdity of taking out “ by 
the mere force of judicial construction” an entire and important 
class of insurance policies from the class of contracts to which 
they belong, and taking up, point by point, the objections to imply- 
ing such warranty in time policies, which had been urged on the 
score of inconvenience and uncertainty. 

Thus the adjudged cases stand at the present time upon this 
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question. We have presented them in the order in which ‘they 
arose and were decided in the courts of this country and of Eng- 
land, and have endeavored to show the steps by which one decision 
was arrived at from the principles laid down in prior decisions ; 
and also to point out, with some degree of accuracy, the exact 
principle judicially established in each case, as distinguished from 
those extrajudicial opinions which, in almost every instance, were 
expressed by judges in the course of their observations upon the 
subject of an implied warrant in its entirety. If we disregard, 
then, the dicta and extrajudicial opinions indulged in, in the 
progress of the cases, we find that, as far as authority goes, the 
question may be considered as settled in England, and the 
law of England at the present day to be, that “in all voyage 
policies there is, and in no time’ policies, framed in the usual 
manner, is there, a warranty of seaworthiness implied.” In 
this country, the direct decisions agree with the English deci- 
sions to the extent that in time policies “ no special circumstances 
being alleged” as to the situation of the ship or the service 
for which she is intended, no warranty of seaworthiness can be 
implied ;! but expressly disagree upon the point that there can be, 
under no circumstances, a warranty of seaworthiness implied in a 
time policy. Here, then, we have a question upon which the high- 
est authorities differ, and which is therefore open for discussion in 
the light of general principles and analogies. 

As we have intimated, the theory of time policies assumed by 
Lord Campbell, rendered possible the decisions of the English 
courts, from which the American cases dissent. That theory was 
that time policies are ordinary contracts in writing, and, as such, 
are to be construed like all other contracts of that nature, simply 
by what they contain. It is plain, that, if this is the true nature 
of time policies, the courts cannot logically arrive at any other 
decision than that of the English courts. If, on the other hand, 
the reason given for deciding that there is no warranty, in general, 
in a time policy, be — as we conceive it to have been with a ma- 
jority of the several courts —the inherent and essential difficulty 
in presuming a warranty which should be intelligible and practi- 
cable in the peculiar circumstances attending such cases, the 
natural inference is, that whenever, from the circumstances of any 


1 Vide Capen v. Washington Ins. Co., Jones v. The Ins. Co., Hathaway v. Sun Mut. Ins. 
Co. There are only the extrajudicial dicta of Chief Justice Bigelow to the contrary. 
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particular case, such warranty could be reasonably implied, then 
such implication would be made. And this is in fact the position 
of the American courts. But if it is assumed that time policies 
are ordinary contracts in writing, the only logical result at which 
we can arrive is the conclusion of Lord Campbell, that there can 
be no warranty in a time policy, under any circumstances. Those 
judges, therefore, who gave as their reason for not implying a 
warranty of seaworthiness in time policies in general, that such 
policies were ordinary contracts in writing, and at the same time 
admitted that there might be instances in which the warranty might 
be implied, seem inconsistent. For how can a contract thus change 
its character? Or what special circumstances can transform a time 
policy from an ordinary contract in writing, to a contract of ma- 
rine insurance, subject to all the time-honored incidents and con- 
ditions of that document? We submit that such a metamorphosis is 
impossible. If we admit Lord Campbell’s premises, we must admit 
his conclusions also. Indeed, it would be necessary to go farther, 
and say with Mr. Justice Erle, that if time policies are mere con- 
tracts in writing, there is no more ground, either in principle or 
authority, for implying other conditions with respect to them ; 
such, for instance, as the duty of disclosing all material circum- 
stances, than for implying that of seaworthiness. For ordinary 
contracts are subject to neither of these conditions, and why 
should time policies, which are claimed to be such contracts, be 
subject to one condition and free from the other? But we are 
not prepared to admit Lord Campbell’s premises, which we conceive 
to be at variance with all the laws of analogy and legal interpreta- 
tion. In order to establish Lord Campbell’s theory, and save it from 
the imputation of being “ judge-made” and arbitrary, it is neces- 
sary to show, that, prior at least to 1850, when these discussions 
took place, the authorities recognized a plain and vital distinction 
between time and voyage policies, or else that the term “ policy ” 
in all these authorities meant “ voyage policy.” We apprehend 
that it is impossible to establish either of these positions. 

We have already seen,! that, previous to the case of Gibson v. 
Small, time policies were not only not unknown in the courts, 
but it was assumed as an established fact, and acted upon as 
such, that they were policies of insurance proper, and not ordinary 


1 See cases of Hucks v. Thornton, Paddock v. Franklin Ins.Co., Hollingworth v. Brod- 
rick, Dizon y. Sadler, and others, cited above. 
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contracts in writing. Not only was this the case, but in ‘some 
cases! the difficulties of applying the warranty in particular in- 
stances, and the modifications of it which might be necessary, 
were especially dwelt upon ; and it is noticeable that no mention 
of time policies, as a distinct class, was made in this connection. 
We have reports of cases involving time policies in Lord Mans- 
field’s time; and, though the question of implied warranty of 
seaworthiness in time policies appears never to have been brought 
before that great judge, yet he everywhere speaks of the time 
policies before him as contracts of marine insurance.? If we turn 
to the writers upon the subject of marine insurance, through whom 
we receive the principles and the results of the adjudications of 
this branch of the law, we shall find, it is believed, no trace of the 
idea contended for by Lord Campbell. Park, in his work on 
Insurance,’ remarks: “ In the construction of policies of insurance 
for time, which are very numerous, the same liberality, equity, and 
good sense prevail as in all other insurances, and the courts have. 
gone as far as possible to decide according to the intention of the 
parties.” Mr. Arnould, in his work,‘ continually recognizes time 
policies as simply one kind of contracts of marine insurance. He 
finally comes to the conclusion that the ship, when she sails under 
a time policy, should be seaworthy for the voyage or course of 
navigation on which it is proposed to employ her during the term, 
and what that is, is matter of evidence. Chancellor Kent® is not 
less explicit: “There is in every policy an implied warranty that 
the ship is seaworthy when the policy attaches.” And again : § “The 
policy may be for a voyage out, or for a voyage in, or on the whole 
complex voyage out and in, or it may be for a part of the route, 
or for a limited time.” 

If we turn to the commercial codes of the Continent, and the 
works of the continental jurists, it will be found that time and 
voyage policies are blended together even more closely than in our 
own law. Thus, in the Code du Commerce’ it is said: ‘‘ L’assurance 
peut ¢tre pour d’aller et le retour, ou seulement pour l’un des 
deux, pour le voyage entier, ou pour un temps limité.” And so 


1 See Hucks v. Thornton, and Paddock v. Franklin Ins. Co., supra. 
2 Loraine v. Thomlinson, 2 Douglas, 585; Tyrie v. Fletcher, 2 Cowp. 666. 
3 Park on Ins. 57. 4 1 Arnould on Ins. 339, 653, 673. 

5 8 Kent’s Comm. 287. 6 Ibid. 307. 

7 Code du Commerce, Art. 885, Liv. II. tit. 10, sect. 1. 
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in Emerigon, we find time and voyage policies continually blended :! 
“ Dans le cas ot l’assurance est faite pour un temps limité, sans 
désignation de voyage, les deux points extrémes de ce temps limité 
forment les termes constitutifs du voyage assuré.” And again, 
in explaining what is meant by the voyage insured —‘“ voyage 
assuré”? —he blends the two kinds of policies in a similar way,? 
saying, that the “ voyage insured” is a technical phrase —“un 
nom de droit”? —and is bounded by the place or the time from 
which the risk begins to be at the charge of the insurers, and the 
place or the time at which it ceases to be at their charge; and in 
support of this position he quotes Casaregis. And in treating of 
the subject of seaworthiness, he does not except any class of 
policies as exempt from that condition.‘ 

In the light of these authorities, we submit that it is impossible 
to maintain that time policies are not, and have not always been, 
considered to be contracts of marine insurance, and, as such, 
subject to all the conditions incident to that class of instruments. 
And is it within the power of a court of law thus to subdivide 
policies of marine insurance, and decree that all policies falling 
under one entire class, eo nomine, shall no longer be considered 
contracts of marine insurance, but ordinary contracts in writing ? 
But we repeat the proposition made at the beginning of our review 
of Lord Campbell’s doctrine, that under no other theory can the 
decision in Thompson vy. Hopper be sustained; and furthermore, 
that if such a theory be adopted, that decision is the only logical 
end to which it can lead. On the other hand, if the grounds for 
deciding that there is no warranty of the seaworthiness of the ship 
at the commencement of the risk, wherever the ship may be, under 
a time poliey, are, that in such cases the assured necessarily could 
not know the condition of his ship at that time, and there are no 
data by which the degree of seaworthiness in any given case could 
be fixed; that is to say, if the ground of the decision be the 
inherent difficulty of presuming any intelligible warranty in such 
cases, it would follow that whenever, by the circumstances of the 
case, that difficulty is removed, the warranty should be implied. 
And thus it is laid down in Phillips on Insurance.5 If time poli- 
cies are contracts of marine insurance, they should be construed 


1 Emerigon, Tom. I. Sect. 38, § 5. 2 Ibid. Tom. II. Sect. 4, § 1. 
3 “ Viaggium est nomen juris,” &c. Casaregis, Disc. 67, n. 5. ie 
* Emerigon, title “ Innavigabilité.” . 5 1 Phillips on Insurance, 399. 
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like all other policies, and the conditions incident to contracts of 
that nature should be held to attach to them, unless the manifest 
intent of the parties, or the circumstances of the case, render such 
implication impossible or absurd. 

But the advocates of the decision in Gibson vy. Small say that, 
in effect, the decision in that case carries out the principle stated 
above. ‘“ For,” say they, “in the vast majority of the cases of 
time policies, the circumstances attending the making of the con- 
tract do tend directly to rebut the presumption of an implied 
warranty, and the intent of the parties entering into the contract 
with a full knowledge of the circumstances, tends to a like effect.” 
But this assumption is, we believe, without foundation in fact, and 
we apprehend that in the actual business of insurance, as prac- 
tically carried on, time policies have not, as a rule, the exclusive 
use thus assigned them. But, to complete the theory above stated, 
the advocates of “no warranty in general,” assuming it as a fact, 
that, in the vast majority of time policies, an implied warranty is 
absurd and unintelligible, by reason of the unknown situation and 
condition of the ship when the policy is to attach,’ maintain that, 
although there may be a few cases in which a warranty would be 
intelligible, it is not necessary to regard them, and they must 
follow the general rule, even though, in regard to them, the reason 
of the rule fails. ‘ Ad ea que frequentius accidunt, jura adap- 
tantur ;”’ or, as Montesquieu? has it, “ We are not bound to set 
every case right.” We acknowledge the force of the maxim, but 
not its applicability to the present case. For we apprehend that, 
under it, the rule and the exception change places. 

Moreover, the admission that there are any exceptions to the 
reason of the rule, that there is no warranty in time policies, 
proves the want of foundation of the rule itself. For it having 
been shown, as we think, conclusively, that policies for a limited 
time have always been known and recognized as regular contracts 
of marine insurance, and it being universally laid down that the — 
implied condition of seaworthiness is an incident to all contracts 
of marine insurance, the only rule which a court of law can lay 
down would be one which the reason of the case demands. Such 
a rule, for example, as that in all cases in which the circumstances 
attending the making of the insurance tend directly to negative 


1 See opinions of Lord Campbell and Baron Parke, in Gibson v. Small, supra. 
2 L’Esprit des Loix. “Il ne faut pas tout corriger.” 
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the idea of an implied warranty, such implication should not be 
made. Then, if it were true, as a matter of fact, that, in every 
instance of a policy for a limited time, the circumstances attending 
the making of the insurance were such as to tend directly to rebut 
the presumption of an implied warranty; nay, further, if it were 
shown that in ail time policies the circumstances must necessarily 
be such as above described, then we apprehend that a court of law 
would be at liberty to vary the phraseology of the rule, and say, 
that in all policies for a limited time, no warranty could be implied. 
But if a single instance of a time policy could be found in which 
the warranty could be reasonably implied, the identical character 
of the two phraseologies would be destroyed; and to state the 
difference in respect of a warranty of seaworthiness, to be between 
time and voyage policies, would be a “ specious”? and inaccurate 
phraseology. Now it is a palpable fact, that, in many cases of 
policies for a term,—in the great majority, as we think, —there 
is no reason for not implying the warranty of seaworthiness; and 
this fact has been recognized, not only in all the cases in this 
country, but was also recognized by a majority of the judges in 
Gibson v. Small. 

In view of these considerations, and of the principle which we 
find everywhere laid down, that in all contracts of marine in- 
surance there is a warranty of seaworthiness implied, we again 
respectfully ask, whether courts are justified in thus dividing 
policies, as regards the incident of seaworthiness, into classes, 
graduated, not with reference to the possibility or impossibility of 
rendering such warranty intelligible and practicable, but solely 
with reference to the measure of the duration of the risk ; which 
duration is measured, as is remarked by Mr. Justice Erle, “in the 
one case by the motion of the ship, in the other by the motion of 
the earth.” We submit that such action on the part of the courts 

would be “ legislating,” and not adjudicating. 

‘The result at which we have arrived, is, that, in accordance with 
the general principle of marine insurance that in all policies on 
ships and cargoes there is an implied warranty that the ship is sea- 
worthy, there is, in general, such implied warranty in policies for 
a limited time, which are only one species of contracts of marine 
insurance. Then, as to the modifications to which this warranty 
is subject, the period or point of time to which it should apply, 


and the degree of seaworthiness to be required, we would apply 
VOL. Iv. 16 
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the rules exactly as they are applied in the case of voyage policies, 
according to the reason and the exigencies of each case. If, for 
instance, the ship be in a port where she can be made seaworthy, 
when the policy is to attach, then the ship must be in a suitable 
condition for port, and when she sails thence, in a suitable con- 
dition for sea. Otherwise the policy does not attach. If the ship 
be at sea when the policy is to attach, then there is no warranty, 
in the strict sense of that term, that she is seaworthy at that time; 
but, in order to the attaching of the policy, she must exist as a 
ship, and be fit for duty in the degree suited to her then situation. 
If she be a wreck, or, as Lord Tenterden says, a “‘ mere congeries 
of planks,” the policy will not attach. In such cases, however, 
there is a warranty in the strict sense of the word, that the ship 
was seaworthy when she sailed: upon the voyage in the course of 
which the policy is to attach,—the risk having thus a qualified 
retrospective extension to the commencement of the voyage on 
which the ship is at the time engaged. This rule is in strict 
analogy with that applied in similar cases of voyage policies. In 
those cases, when the risk is to commence after the ship has started 
upon her voyage, the warranty of seaworthiness still applies to 
the commencement of the voyage, and not to the time when the 
risk properly begins. Then the American doctrine as to the obli- 
gation of the assured to keep the vessel seaworthy, as far as lies 
in his power, during the continuance of the risk, should be applied 
also in time policies. So that if a vessel, insured under a time 
policy, come into an intermediate port in a damaged condition, 
and leave the same without being repaired, and be lost in conse- 
quence of such non-repair, the underwriters would not be liable 
for such loss. 

Again, as to the degree of seaworthiness required, the same rule 
should be applied as in case of other policies, viz., that the ship 
should be fit in the degree which a prudent owner, if uninsured, 
would require, for the service in which she is to be engaged. 
Seaworthiness imports a relation between the state of the ship 
and the use to which she is to be put. The term is not an abso- 
lute, but a relative, one. And in voyage policies the requisite of 
seaworthiness may vary for the different stages of the voyage ; 
and if the requisite degree. of seaworthiness for each stage does 
not exist, the policy is void. And a similar rule should be applied 
in time policies. 
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The ship should be fit, in the ordinary degree, for the service 
upon which she is to be engaged. Let the principle be once clearly 
established, that in all policies of insurance, there is, in general, an 
implied warranty of the seaworthiness of the ship, and we appre- 
hend that those cases would be rare, in the actual business of 
insurance, in which that warranty would not have an intelligible 
meaning. 
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Wuen Lord Hale laid down his famous rule of law that some 
kinds of insanity furnish no excuse for crime, he unquestionably 
reflected the most advanced opinions on the subject, both of law- 
yers and physicians. For more than one hundred years its cor- 
rectness passed unchallenged ; and no person on trial for a criminal 
act was acquitted on the ground of insanity, whose disease had not 
entirely deprived him of reason and reduced him to the condition 
of an idiot or a wild beast. Science could enter no protest against 
the rule, for the materials necessary to give such a protest any sup- 
port were not in existence. Medical men may sometimes have had 
a vague apprehension that all was not right, when a convict pro- 
claimed the grossest delusions from the gibbet ; but they were never 
properly shocked by the barbarity of such scenes. Coincident 
with the signal reforms in the treatment of the insane and the in- 
creased attention to the study of insanity, which marked the close 
of the last century, the suspicion began to be entertained by law- 
yers that the rule excluded from its protection many classes of 
the insane that were justly entitled to it. But they never, to this 
day, have decided that insanity, in whatever shape it may appear, 
is necessarily an excuse for crime. The advanced step which they 
took was to regard certain forms of what is now called partial in- 
sanity, as having this legal effect; but precisely which they were, 
was a point not so easily settled. The exact question was, what 
mark, quality, or attribute of insanity should make it an adequate 
excuse for crime, and this led to definitions of insanity and tests 
of responsibility. At one time, the question seemed to be satis- 
factorily answered by saying that it was delusion, without which 
the patient could not be considered so insane as to be irrespon- 
sible for any criminal act. It was not long, however, before 
it began to be suspected that this was giving too large a sweep 
to the excuse, and then its application was restricted by various 
limitations. From time to time other tests were offered, 
which, though intended to meet a present exigency, were 
fondly believed to cover every possible requirement. One was 
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that if the patient retained his knowledge of right and wrong, 
he continued to be accountable for his acts. Another was that 
if he knew the act to be contrary to the laws of God and man, he 
could not avail himself of the plea of insanity. Again, it was 
said that if he showed contrivance and forethought in regard to the 
criminal act, he was sufficiently sane to be accountable therefor. 
It would be a waste of time to mention all the rules of law on this 
subject, which the ingenuity of courts has devised, and which, one 
after another, have been found too narrow for general application. 
But they will continue to be offered, and new ones no better to be 
made, so long as false theories of insanity prevail in the com- 
munity, and the indubitable facts of science are treated as matters 
of speculation and fancy ; and no improvement will be made, so 
long as it is believed in the high places of justice that the effect of 
insanity on the thoughts and feelings, the appetites and impulses, 
may be thoroughly discerned by a hasty examination and the 
slightest acquaintance with the mental phenomena. We allude to 
these things now for the purpose of calling attention to some recent 
decisions which, while they illustrate the same diversity of views, 
also indicate a most gratifying progress of ideas. 

In a volume of select cases, just published by Judge Edmonds, 
whose name recalls a shining example of all the qualities most 
prized in the judicial character, is the report of a case, The People 
v. Kleim, in which he found himself obliged to modify the rule of 
law ordinarily received, on the subject of insanity in connection 
with crime. The prisoner was charged with the wilful murder of 
a woman, by setting fire to the dwelling in which she resided, and 
forcibly detaining her therein ; also inflicting on her wounds by a 
sharp instrument. He was acquitted on the ground of insanity, 
and was sent to the State hospital, at Utica, where he still remains 
demented. 

The following passages from Judge Edmonds’s charge to the 
’ jury present the rule of law as he understands it : — 


“To establish a defence on the ground of insanity, it must be clearly 
proved that at the time of committing the act, the party accused was labor- 
ing under such a defect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing; or if he did know it, that 
he did not know he was doing what was wrong. . .. If some controlling 
disease was in truth the acting power within him, which he could not resist, 
or if he had not sufficient use of his reason to control the passions which 
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prompted the act complained of, he is not responsible. . . . In order then 
to constitute a crime, a man must have memory and intelligence to know 
that the act he is about to commit is wrong; to remember and understand 
that if he commit the act he will be subject to punishment; and reason and 
will to enable him to compare and choose between the supposed advantage 
or gratification to be obtained by the criminal act, and the immunity from 
punishment which he will secure by abstaining from it. If, on the other 
hand, he have not intelligence and capacity enough to have a criminal in- 
tent and purpose, and if his moral or intellectual powers are so deficient 
that he has not sufficient will, conscience, or controlling mental power; or 
if, through the overwhelming violence of mental disease, his intellectual 
power is for the time obliterated, he is not a responsible moral agent, and is 
not punishable for criminal acts.” ; 

Ina note to this case, the judge relates one of the incidents which 
led him to distrust the correctness of the rule as generally stated. 
It was a reductio ad absurdum well calculated to leave an impres- 
sion on a thoughtful mind : — 


“ Shortly before my elevation to the bench, and when I was one of the 
inspectors of the State prison at Sing Sing, I was present at a court in 
Westchester County, where a man was tried forarape. After the jury had 
retired, I expressed to the presiding judge my opinion that the man was 
insane. I had never seen nor heard of him before ; but I judged from the 
testimony in the case, which, as no one knew who the man was, was neces- 
sarily confined to the acts connected with the offence. The man was con- 
victed and sent to the State prison. Within a month, the attention of the 
board of inspectors was called to his case; and he was reported to us by 
our physician, our chaplain, and principal keeper, as unquestionably insane. 
Before treating him as such, however, we caused minute inquiries to be 
made, and we found that he had been confined in the county lunatic 
asylum on Blackwell’s Island for several years, and was regarded as a con- 
firmed lunatic; that that asylum being inconveniently crowded, its officers 
had turned loose upon the community some fifteen or twenty of its most 
harmless inmates, and this man among them; that he had wandered off 
from the city into the country, and within forty-eight hours of his discharge 
from that institution had committed this offence. We committed him to the 
State asylum, without any hope that he would ever recover. As I knew that 
the judge who tried him was one of the soundest jurists in the State, I at 
once inquired what was the rule of law that would warrant this conviction. 
I found it was this, as charged by that judge: ‘ That if he had capacity and 
reason enough to enable him to distinguish between right and wrong, as to 
the particular act, he was not exempt from punishment for crime. Now, 
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this man did know that the act he was doing was wrong; he talked about 
it as rationally as I could; yet he was unquestionably and incurably in- 
sane. He was far too unsound to have it safe for him to go at large; so 
that no great harm was done in that particular case, for the result was 
merely to return him to confinement again. But, I asked myself, suppose 
the punishment had been death, what was there in the law to prevent the 
horrible tragedy — the judicial murder of hanging an insane man?” 

“So, too, Kleim,” says Judge Edmonds, “ knew the act was wrong; yet 
he was insane. The act of piling of shavings, fastening the woman in her 
hut, and forcing her back into the flames, was not an ‘involuntary act of 
the body without the concurrence of a mind directing it;’ yet he was in- 
sane. He knew the ‘act was contrary to the plain dictates of justice and 
right, injurious to others, and a violation of the dictates of duty ;’ yet he 
wasinsane. He knew ‘he was acting contrary to law;’ yet he was insane. 
He knew the act was ‘ one he ought not to do;’ yet he was insane.”* 


It is not often that the judicial test of responsibility is confronted 
by such an inexorable contradiction as it was in the case of the 
Blackwell’s Island lunatic ; but, unquestionably, most of such tests 
have sprung from the convictions of the judge that the prisoner 
before him was really entitled to the excuse of insanity, though 
debarred from it by the existing rules. Thus, from time to time, 
these tests have been multiplied, in order to meet particular exi- 
gencies, though it is not always clear whether the new test is 
meant to be only supplementary to the old one, or to be regarded as 
of universal application, and rendering all others unnecessary. Thus, 
in the Rogers case, we are left in doubt whether the half-dozen in- 
cidents of insanity mentioned by Chief Justice Shaw must all con- 
cur to make a person responsible for criminal acts, or that only one 
of them, which we may choose to suit the exigencies of the case, 
is sufficient for the purpose. If he meant the former, we can only 
say that they are seldom found united in any particular case, and 
that one or more may be wanting without diminishing the force of 
the disease. If he meant the latter, we need only say that no one 
of them is invariably present even in the gravest forms of insanity, 
and that some of them may be displayed by real criminals, for 
many a man who avenges an outrage on his honor or his peace 
persuades himself that he is doing a right and proper act. 

Judge Edmonds found the requisite test for shielding Kleim 

1 The expressions here quoted are taken from the charge of Chief Justice Shaw in 


Comm. v. Rogers, 7 Met. 600, and have been generally regarded in this country as the 
proper statement of the rule of law on this subject. 
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from the consequences of his act, in “some controlling disease,” 
which was “ the acting power within him which he could not resist.” 
He mentions it in connection with other tests, but leaves us in 
doubt whether he meant it to be considered merely as supple- 
mentary to them, or as having a general application. If he 
meant the latter, it is to be regretted that he did not positively de- 
clare the insufficiency of all the rest, and set up this as the only 
sure and essential thing. A new truth may be deprived of half its 
power, by being mixed up with old formulas and venerable fallacies. 
It was reserved for a later day, as we shall presently see, to give 
to this principle all the prominence and distinctness which its great 
importance deserved. 

A year ago or less, a case was tried —Comm. v. Haskell—in 
one of the common pleas courts of Pennsylvania, where a new 
test was propounded to the jury, which, taking the language in its 
proper metaphysical sense, may be considered as covering every 
possible form of insanity. The court, Judge Brewster, after men- 
tioning the various tests and definitions of insanity found in medi- 
cal books and judicial decisions, declared, according to a full and 
literal report of his charge in the Press newspaper, “ that the true 
test lies in the word, power. Has the defendant in a criminal case 
the power to distinguish right from wrong, and the power to ad- 
here to the right and to avoid the wrong? Has the defendant, in 
addition to the capacities mentioned, the power to govern his mind, 
his body, and his estate ?” 

If we are to have any legal test of insanity, we could not wish 
for one evincing a more thorough and intelligent appreciation of 
the facts, or better calculated to promote the ends of justice. In 
recognizing the two fundamental elements of responsibility, — the 
power to distinguish right from wrong, and the power to pursue 
the right, and avoid the wrong, — it acknowledges, what no rule of 
law ever did before, the existence of moral as well as intellectual 
powers in the constitution of the mind, and implies that they are 
equally subject to the disturbance of disease. In the normal mind, 
both are coincident and co-operative in making the individual 
responsible for his acts. If either is impaired by the intrusion of 
disease, it matters not which, responsibility is annulled. It is 
a curious fact, that in the definitions of insanity, in the tests of 
responsibility, in the measures of capacity, promulgated by lawyers, 
the moral powers, meaning thereby the sentiments, affections, 
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emotions, propensities, have been as completely ignored as if they 
did not exist. The fact is not easily explained, because the divi- 
sion of the mental powers into intellectual and moral has come 
down to us in one form or another, from the earliest times, and 
has been adopted by most English writers on metaphysics. Indeed, 
those who most strongly insist on the essential homogeneity of the 
mind are willing to admit that the various modes in which it may 
be manifested, imply so many different powers. Now we have no 
warrant, whatever, for believing that some of these powers are, 
and some are not, liable to be disturbed by cerebral disease. They 
are all equally dependent on the cerebral organism, and, conse- 
quently, must be equally ready to be affected by changes in its 
structure or other abnormal conditions. To suppose that any one 
of them can be exempted from the operation of such a law, would 
be as absurd as to suppose that digestion or respiration or assim- 
ilation can escape the influence of disease in the organs with 
which they are respectively connected. Why, in a given case, 
some should suffer and some escape, is a question which the 
present state of our knowledge does not enable us to answer. The 
part of the brain affected, the intensity and duration of that 
affection, the nervous connections of one part of the brain with 
another, — all these are among the facts that determine precisely 
which of the mental powers will be disturbed. Upon this class 
of facts it depends whether the patient believes that he hears a 
voice speaking to him from the ceiling of his room, or conceives a 
violent dislike of his father and mother, his wife and children ; 
whether he imagines himself to be a prince, or millionnaire, or is 
bent on killing himself or some one else. But however it may be 
explained or fail of being explained, observation teaches that no 
power of the mind, either intellectual or moral, either passion 
or propensity, imagination or memory, invariably maintains its 
normal healthy condition, exempted from the influence of disease. 
Now, if all these powers have a rightful place in the constitution 
of the mind, each one necessary, in its way, to the production of 
the complete result, it follows that if any one is impaired or per- 
verted by disease, the integrity of the mind is more or less broken, 
and the patient is, to that degree, insane. It is indifferent where 
the break in this course of reciprocal and harmonious action may 
occur; whether the ability to distinguish the real from the 
imaginary has been annulled, or feelings of kindness and good. 
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will have been replaced by those of hatred and malice ; whether 
a host of delusions have transformed all the outward relations, or 
the individual finds his supreme delight in acts of mischief and 
words of bitterness. A man who, as a matter of disease, obeys 
an impulse to kill or annoy others, to steal or to lie, can no more 
be regarded as sane than he who imagines himself to be the Saviour 
of the world or the son of perdition. The law supposes that only 
the knowing faculties can be disordered in insanity, and its defi- 
nitions and tests are constructed accordingly. Nothing can be 
farther from the truth. Every practical observer of the disease 
confirms the statement of Esquirol, that, while many ofthe insane 
evince little if any intellectual disorder, one is seldom found 
evincing no grave disorder of the passions or affections. We can- 
not avoid the conclusion that the integrity of the whole mind— 
the moral as well as the intellectual powers — is necessary to re- 
sponsibility. 

To understand the full significance of Judge Brewster’s test, we 
have only to call to mind those decisions which seemed to recognize 
the integrity of the moral powers as an element of responsibility. 

In Rogers’s Case, 7 Met. 500, Chief Justice Shaw held that a 
man who commits a homicide under an irresistible and uncontrol- 
lable impulse is not responsible, but that does not necessarily imply 
that the disorder was exclusively moral, for in that chaotic con- 
fusion of mind which often marks the early stage of acute mania, 
when the patient acts blindly and unconsciously, he may be said to 
be governed by an uncontrollable impulse. Indeed, it was this 
very condition of mind the court had to deal with in the case 
before it. Chief Justice Gibson, of Pennsylvania, once admitted 
(Wharton, Mental Unsoundness, § 54) “ that there is a moral or 
homicidal insanity, consisting of an irresistible inclination to kill, 
or to commit some other particular offence ;”’ and he talked of * an 
unseen ligament pressing on the mind, drawing it to consequences . 
which it sees, but cannot avoid,’ but he undertook to lay down no 
definition of insanity which would apply to such cases. Indeed, 
it may be doubted whether he very heartily believed in the exist- 
ence of the fact itself. With a confusion of thought not uncom- 
mon in judicial opinions on this subject, he said, that “ the 
frequency of this constitutional malady is fortunately small, and 
it is better to confine it within the strictest limits.’ The limits 
of a malady are supposed to be fixed by nature, though the skill 
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of the physician may sometimes shorten the possible range of its 
operation. The idea in the mind of the judge was, probably, that 
the fact of moral insanity would require a greater amount of evi- 
dence than other forms of insanity would ; of course it would require 
a different kind of evidence, but we see no reason why it should 
require more or less than would be sufficient to establish any other 
fact. 

While under the ordinary rulings, an insane person is held to 
be accountable for criminal acts, as long as he knows such acts to 
be really criminal, that is, wrong and illegal; this rule of Judge 
Brewster’s requires something more, and supplies their fatal defect. 
The person must also have the power to pursue what he knows to 
be right, and avoid what he knows to be wrong. He must labor 
under no disorder, the offspring of disease, which destroys or im- 
pairs this power. In short, the rule recognizes, for the first time, 
in all its length and breadth, the doctrine of moral insanity, and 
thus establishes harmony between the law and the teachings of 
medical science. 

A far greater advance of judicial opinion on this subject — one, 
indeed, that may be regarded as final — has been made in two 
cases recently adjudicated in New Hampshire. Boardman v. 
Woodman, 47 N. H. 120, came before the Supreme Court of that 
State, on an appeal from the decree of a judge of probate, allowing 
_ the will and codicil of Margaret Blydenburgh, and was tried before 
a judge of the Supreme Court and a jury, one of the issues being 
that the testatrix was not of sane mind. On this issue, the judge 
instructed the jury that “ mere moral insanity, insanity of the 
moral nature, that is, disorder of the moral affections and pro- 
pensities, will not, unless accompanied by insane delusion, be suf- 
ficient to invalidate a will, or incapacitate a person to make one.” 
And a majority of the judges held the instructions given to the 
jury to be correct, resting chiefly on Frere v. Peacocke, 1 Rob. 
442; Dew v. Clark, 3 Add. 79; Trumbull v. Gibbons, 2 Zab. 117. 
“ Delusion,” says Judge Sargent, delivering the opinion of the. 
court, “in the technical sense, as explained by Sir John Nicholl 
and others, is, then, the legal test of the presence of active insanity, 
and if the will is the offspring of this delusion it should be set 
aside ; but if there is no such delusion, then there is no fact which 
is tangible as a matter of proof in a court of justice, upon Which it 
would be safe or wise to act.” From this view of a majority of the 
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judges, Mr. Justice Doe dissented. In order to convey an adequate 
idea of the nature of his objections, we shall be obliged to make 
copious extracts from his opinion; but none of our readers, we are 
sure, will regard them, as tedious : — 


“The question whether Miss B. had a mental disease was a question of 
fact for the jury, and not a question of law for the court. Whether delu- 
sion is a symptom, or a test, of any mental disease, was also a question of 
fact, and the instructions given to the jury were erroneous in assuming it to 
be a question of law. The jury should have been instructed that if the 
writing propounded in the probate court was the offspring of mental dis- 
ease, the verdict should be that Miss B. was not of sound mind. Insanity, 
other than the healthy absence of development in infants, is the result of a 
certain pathological condition of the brain, — a condition in which the intel- 
lectual faculties, or the moral sentiments, or the animal propensities, have 
their free action destroyed by disease, whether congenital or acquired ; and the 
tests and symptoms of this disease are no more matters of law than are the 
tests or symptoms of any other disease in animal or vegetable life. Ifa jury 
were instructed that certain manifestations were symptoms or tests of con- 
sumption, cholera, congestion, or poison, a verdict rendered in accordance 
with such instructions would be set aside, not because they were not cor- 
' rect, but because the question of their correctness was one of fact to be 
determined by the jury upon evidence. Experts may testify to the indica- 
tions of mental disease, as they could not if such indications were matters 
of law. 

“The misunderstanding which prevails on this subject, arises from the 
fact that medical errors of former days gained the sanction and the name of 
law by being published in law-books of high authority. Such a trans- 
formation was not difficult in times when courts were accustomed to in- 
struct juries in regard to matters of fact and weight of evidence, and when 
the distinction between the duty of the court and the duty of the jury was 
not clearly defined and observed in practice. Hale and Coke, unfortunately, 
copied the opinions of the medical authorities of their day on the subject of 
insanity ; and their successors were slow to question any thing indorsed by 
so great names. The errors of those opinions have in time been discovered 
and abandoned. But it has not been sufficiently observed that they were 
medical errors, corrected by medical men. And now the other medical 
theory, that delusion is a test, introduced long after the times of Hale and 
Coke, having been adopted by an ecclesiastical court in England, is claimed 
to be law, although it is purely a matter of science. The decisions of the 
ecclesiastical courts are not authorities on this point; for, in these courts, 
the judges are judges of fact as well as of law. The authorities that recog- 
nize delusion as the test, are based on Dew v. Clark, 8 Add. 79, decided in 
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1826, in which case Sir John Nicholl said, ‘The court is confirmed in, or 
rather possibly has derived, this its own view of the subject, by and from 
writers, as well medical as other, best qualified to discuss it, and upon 
whose authority accordingly it may safely rely.’ 

“It does not appear that he [Nicholl] regarded the question as one of 
law, but rather the contrary ; and, therefore, Dew v. Clark is not authority ; 
and, as all subsequent authorities on the same point are expressly built upon 
that case as settled law, and are not sustained by reason or principle, they 
all fall together. 

“The definitions of mental disease, contained in books of law, show noth- 
ing but the former state of medical science, and they show that only by 
hearsay. Books written by physicians or men of science, are neither proofs 
on questions of fact for a jury, nor authorities on questions of law for a 
court. But such books led Nicholl, in the decision of a question of fact, to 
pronounce a dictum concerning a matter of fact, and that dictum has been 
received as a final determination of a question of law. 

“ Furthermore, if we are to take judicial notice of a fact as settled by the 
scientific knowledge of experts, we must recognize the fact as established 
by the unanimous medical authorities of our day, that there is a mental dis- 
ease sometimes called moral insanity, and that delusion is not the test of it. 
Hale and Coke adopted the received medical opinion of their day, and 
Nicholl professed to adopt that of his time, which was in conflict with the 
former. If we go back to 1826, or 1800, for medical information, we might, 
with equal reason, go back to the physicians of Hale’s time, or to Galen, or 
Hippocrates. If we are to follow a progressive science, it is not necessary 
to follow at a greater distance than did Hale and Nicholl. If it is necessary 
that the law should entertain a single medical opinion concerning a single 
disease, it is not necessary that that opinion should be a cast-off theory of 
physicians of a former generation. That cannot be a fact in law, which is 
not a fact in science ; that cannot be health in law, which is disease in fact. 
And it is unfortunate that courts should maintain a contest with science and 
the laws of nature, upon a question of fact which is within the province of 
science, and outside the domain of our law. All inconsistencies and difficulties 
are avoided by adhering to the spirit and elementary principles of the law, 
which declare that a will cannot be produced by any form of mental 
disease, and that the indications and tests of mental disease are matters of 
fact.” 


These are the opinions of a single judge, dissenting from the rest 
of the bench ; but in a case tried shortly after in New Hampshire, 
State v. Pike, Chief Justice Perley instructed the jury that the 
“verdict should be ‘ not guilty by reason of insanity,’ if the killing 
was the offspring or product of mental disease in the defendant ; 
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that neither delusion nor knowledge of right and wrong, nor de- 
sign or cunning in planning and executing the killing, and escap- 
ing or avoiding detection, nor ability to recognize acquaintances, 
or to labor, or transact business, or manage affairs, is, as a mat- 
ter of law, a test of mental disease; but that all symptoms and 
all tests of mental disease are purely matters of fact to be de- 
termined by the jury. The court also instructed the jury that 
whether there is such a mental disease as Dipsomania, and 
whether defendant had that disease, and whether the killing of 
Brown was the product of that disease, were questions of fact 
for the jury.” 

Out of regard to the personal even more than the official rank 
of Judge Perley, in American jurisprudence, and to the distinct 
and forcible manner in which his opinion was declared on so grave 
an occasion, no one, we apprehend, will read this charge without 
being led, at least, to consider very thoughtfully the grounds on 
which the law of insanity rests. Such reflections may possibly end 
in the conviction that much which passes under this name has 
sprung from a temporary departure from the accepted principles of 
the law, for the purpose of meeting a special exigency, and that it 
is incumbent on the intelligent jurist to demand a return to the 
simplicity of the ancient ways. 

It is admitted on all hands that the presence sof insanity, like that 
of any other disease, is a matter of fact to be determined by the 
jury ; and yet the particular grade of the disease and its precise 
effect on the mental operations, are regarded as questions of law 
on which the jury is bound to receive instructions from the court. 
We fail to see any real ground for this distinction. The latter is 
just as clearly a matter of fact to be learned by observation, as the 
effect of gout or scurvy on the blood, or of a gun-shot wound, or a 
surgical operation on the vital forces. The court says virtually to 
the jury, “ If you find the prisoner had a knowledge of right and 
wrong, knew what he was about, &c., you will have fulfilled your 
duty, and will bring in a verdict of guilty. Whether the disease 
had any other effect on the mind, whether, for instance, it impelled 
him to do what he did by a force stronger than that of the clearest 
perceptions and the liveliest conscience, are questions that belong ex- 
clusively to the court.” Could we entirely divest ourselves of ancient 
biases, we could hardly fail to see that such a division of duty is 
clearly at variance with those principles which have always been re- 
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garded as among the glories of the common law. If it be competent 
to ask the expert whether the prisoner retained his perceptions of 
right and wrong, can it be contended that it is not equally compe- 
tent to ask whether the disease may not have so perverted the 
action of his moral faculties, that he was irresistibly inclined to 
evil rather than good, or had lost the power of pursuing the one 
and avoiding the other? Both these questions are of a scientific 
nature; and if the expert is allowed to testify respecting either of 
them, then certainly they come exclusively within the province of 
the jury. 

We talk about the law ofinsanity. Properly speaking, there can 
be no law on this subject other than the facts themselves. Courts 
cannot rightfully say that insanity under certain forms destroys no 
element of responsibility. It may, or it may not; it is simply a 
question of fact. It is claimed that the law has followed in the 
footsteps of science, — though perhaps at a conservative distance, — 
fully recognizing its improvements, and subordinating its authority 
to them. If this were strictly true, it would simply mean that it 
has abandoned one medical theory after another, to take up that 
bearing the gloss of novelty and recommended by some distin- 
guished name. In thus stamping its impress on this or that medi- 
cal doctrine, the law may, under the circumstances, have done a 
very salutary thing ; but none the less did it go beyond its rightful 
province. 

This view of the case is strikingly illustrated by the history of 
delusion considered with reference to its legal consequences. It 
was first claimed to be that quality of insanity which makes it an 
excuse for crime by Erskine, in his famous defence of Hadfield, and 
as the prisoner was obviously very crazy, by whatever name his 
disease might be called, no objection was made to it. Years went 
by before it obtained any currency on the bench, and that result it 
owed, probably, to the use made of it by an English ecclesiastical 
court. The mode of procedure under the civil law, whereby the 
court acts without a jury, requires that the court shall determine 
questions of fact as well as of law, as it is stated in the extract 
above ; and in the exercise of that function, delusion was adopted 
in Dew v. Clark by an ecclesiastical court consisting of one judge, 
as that test of insanity which best met the exigencies of the case. 
It was confessedly a medical opinion, and without the slightest 
pretence that it had the sanction of law. Subsequently, on the 
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occasion of the acquittal of McNaughton for killing Mr. Drummond, 
the law judges, in answer to questions propounded by the House of 
Lords, seemed to admit that delusion might be a proper ground 
of acquittal under certain circumstances, while in another portion 
.of their reply, they insisted unequivocally upon the knowledge of 
right and wrong as the only true test. They said, among other 
things, that delusion is an excuse for criminal acts only so far as 
the person would have been excused in law had the idea under 
which he acted been real instead of delusive. Here, too, the whole 
matter of the effects of delusion on the conduct, in its stronger and 
grosser as well as its slighter forms, is one of fact; and if, on the 
strength of medical authority, the judges were constrained to say 
that delusion might so pervert the judgment as to render the per- 
son irresponsible for some things he might do under its influence, 
they were equally bound by the same authority in respect to its par- 
ticular incidents and qualities. In view, then, of this fundamental, 
indisputable rule, that the court determines the law, and the jury 
the facts, Judge Perley carried the theory into practice, in that 
memorable case, with such soundness of judgment and such ex- 
act fitness of application, that we believe his name will be asso- 
ciated with the final settlement of this important branch of the law 
as long as our legal system shall endure. 

However convenient, even necessary, this departure from the 
rule may have been, it is no longer in harmony with those modes 
of procedure which have come to be regarded as the very palladium 
of our dearest rights. In former times when juries were ignorant, 
experts unknown, and counsel not allowed to speak for the prisoner 
in relation to any matter of fact, courts were obliged, in justice to 
the latter, to instruct the jury respecting matters of fact, and 
especially was this so in cases involving questions of insanity. In 
a criminal trial, the jury had no means of learning how this 
disease affects the mind, for they had nothing to guide them but 
such views as the counsel for the crown chose to impart. They 
naturally looked to the court for direction, and the court, standing 
in the relation of counsel for the prisoner, gave them such informa- 
tion as it had obtained from the best books and the most eminent 
physicians of the time. To have told them, merely, that if they 
found the prisoner insane, and so insane as not to be accountable 
for his conduct, they must acquit him, would not have helped them 
to render a proper verdict. They were therefore told that some 
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forms of insanity do, and some do not, excuse the commission of 
crime. These forms were severally described, and their marks 
and qualities pointed out, and thus the jury were enabled to put an 
intelligent, though perhaps an erroneous, construction upon the 
evidence. But this makes no rule for us, who are accustomed to 
a very exact division of the respective duties of the judge and 
jury, and depend for scientific information on the testimony of 
experts. 

This course of the courts, however, once so proper and salutary, 
leads, in our times, to a practical absurdity. Juries are allowed to 
hear the statements of experts on matters of science and special 
knowledge, and from them they are supposed to ascertain the facts 
which it is necessary for them to know. In questions of flowage, 
or of patent-rights in a plough or mower, or of injury to limb 
from a railway accident, no judge would undertake to enlighten 
the jury on the laws of hydrostatics, or the resolution of forces, 
or the strength of bones and muscles. And yet in a question of 
insanity, the judge deems it no departure from the proper line of 
his duty, to supplement the testimony of the expert with views 
of his own or some legal authority. The charge of the judge may be, 
as it not unfrequently is, a running commentary on the indications 
of mental disease as given by the experts. If the latter, for in- 
stance, have declared certain notions which appeared in evidence to 
be delusions, and, consequently, proof of insanity, the judge may 
take them up seriatim, and undertake to show that they are not 
delusions, but only mistakes of the senses or the judgment, and 
therefore not at all indicative of insanity. This mixture of 
functions is unwarranted by any correct theory of law, and thus 
we are forced to this alternative ; viz., to conclude that, either the 
judge is trespassing on the province of the expert, or that the 
latter is allowed to transcend his calling and discourse to the jury 
on questions of law. 

From all these solecisms and dilemmas we are happily delivered, 
by adopting the views of Judge Perley. Instead of puzzling jury- 
men with metaphysical distinctions, about the will, and the passions 
and the force of motives, he simply tells them that it is for them 
to say whether the party was laboring under mental disease, and, 
if so, whether the act in question was the offspring of such disease. 
Beyond this, he only declares that the law holds no one responsi- 
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and that they should render their verdict accordingly. This course 
is recommended by its simplicity, its directness, its reasonableness, 
and its conformity to the whole theory and spirit of the law. Still, 
it is easy to anticipate some of the objections it will provoke. It 
may be said that questions of insanity are so often mooted in our 
courts, the interests it involves are often so large, the disease is so 
protean in its shapes, and the popular conceptions of it so vitiated 
by error, that it seems highly necessary that something, as fixed 
and imperative as a rule of law, should be held in reserve to serve 
as a check upon the conclusions of the jury, who are liable to be 
led away by medical theories and crotchets. The evil here alleged, 
if it really exist, will scarcely be reached by the proposed remedy. 
It is one of the tendencies of the times for juries to magnify their 
own self-sufficiency, and assume the privilege of following their 
own notions of right and wrong, without troubling themselves 
overmuch with the law or the evidence. Whenever prompted by 
passion or prejudice to act irrespectively of them, some smoothing 
unction is always found to make the way easy. The judge may 
take great pains to point out the nice distinctions and grades of 
mental capacity made by the law; he may mention the various tests 
whereby the responsibility of the insane is to be tried; he may 
utter the most emphatic warnings against confounding excited 
passion, or heated fancy, or mistaken judgment, with proper 
insanity ; he may even show how the grossest delusions can be 
resolved into mistakes or exaggerations, quite compatible with un- 
impaired sanity of mind,—he may do all this with the utmost 
force and clearness, and yet the jury, nevertheless, return a ver- 
dict in complete abnegation of it all. They have their own notions 
of insanity, they have discussed the particular case with their 
neighbors, they are anxious to do what seems to be about right, 
according to their peculiar ideas of right and wrong, and thus the 
general maxims of the court must give way before the exigencies 
of the case in hand. We cannot believe, therefore, that any thing 
on this score will be hazarded by consigning the question of in- 
sanity entirely to the jury. 

The main objection, however, will be found, probably, in a re- 
luctance to allow that insanity of whatever kind or degree may be 
a sufficient excuse for crime. The idea has always prevailed, and 
it still prevails, that some forms of insanity do not so impair the 
mind as to destroy any single element of responsibility. It is 
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supposed that there may be sufficient reason left to make the 
proper distinction between right and wrong, between the lawful 
and the unlawful, and therefore the person is to be held account- 
able for whatever wrong he may do. In support of this position, 
it is sometimes said that all passion is a kind of insanity, which, 
however, we are none the less bound to control, and that if we 
allow full sweep to the passions of those who are called insane, we 
take the first step towards treating all crime as insanity, and 
entitled to the fullest excuse. This objection, it will be observed, 
is founded on a presumption of facts, the truth or falsity of which 
is beyond our power to ascertain. If courts had profoundly 
studied the subject of insanity, or were even agreed among them- 
selves respecting it, there would be more reason for their under- 
taking the part they claim, but in the absence of these conditions, 
we can see no ground whatever on which this claim can rest. It 
being assumed that insanity does not necessarily annul a single 
element of responsibility, it has seemed to be a proper conclusion 
that it is strictly within the province of the law to prescribe the 
conditions under which it actually has this effect. And this view 
of the case is supported by the practice of admitting, not un- 
frequently, civil acts done by the insane. If the legislature had 
enacted that insanity should be no excuse for crime, unless it 
destroys all knowledge of right and wrong, then, of course, the 
court would instruct the jury accordingly. Without any such 
enactment, courts cannot go beyond the general principle — 
founded in the common sense and the common instincts of men 
—that insanity subverts the normal freedom of action and of 
thought, so that the question of insanity must be put to the jury, 
stripped of all limitations. Was the prisoner laboring under 
mental disease? Was the act, in question, the offspring of such 
disease? These are questions of fact, to be determined only by 
the jury. 

It may he considered as a waste of words to discuss objections 
to a practice already shown, by the luminous exposition of Judge 
Doe, to be devoid of any proper foundation, but it seemed to be 
worth our while, in a matter of so much importance, to regard the 
subject in every possible aspect. 

The cases to which we have called the reader’s attention, show 
both the prevailing dissatisfaction with the law of insanity as 
usually expounded, and the progress’ that has been making, 
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during the last thirty years, towards that triumphant solution 
of doubts and difficulties which we have had the pleasure to 
record. The friends of humanity may now rejoice in the well 
grounded faith that the day is not far distant when we shall 
cease to take the lives of the insane on the strength of a meta- 
physical subtlety. 
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CAMPBELL’S LIVES OF LYNDHURST AND BROUGHAM: 


Tue language of biography is too often the language of eulogy, 
or rather of indiscriminate eulogy. The lives of most men are 
written after their deaths, and the motto, De mortuis nil nisi bonum, 
might well be inscribed upon the title-pages. It is generally some 
son, nephew, or other relative, or perhaps some political or scien- 
tific associate, who delights to spread before the world panegyrics 
on the deceased, while at the same time he can gratify his family 
pride, or submit new arguments upon his favorite doctrines and 
tenets. The opportunities of such writers for correct information 
are large, but in the same degree the determination of their minds 
forces them to present their subjects in the most favorable light. 
Ugly facts are suppressed ; disagreeable characteristics are called 
by palliating names; and the result presented to the world re- 
sembles one of those photographs which, after being submitted to 
the touching and toning of India ink, give to the spectator agree- 
able pictures perhaps, but such as the best friends of the subjects 
would find it difficult to recognize. Hence, sketches made by con- 
temporaries, though less full, less complete, and less impartial, 
generally present the truer likenesses. If these pictures are often - 
colored by personal or party prejudice, at any rate they show us the 
individual man, and not a type, possessed of all the virtues of his 
species, and none of its vices. The divine is not always in the 
pulpit, nor the lawyer in the forum. It is a petty spirit that de- 
lights to dwell on the weaknesses or vices of great men ; but one is 
tired reading of departed saints, and will take for granted filial 
piety or political gratitude on the part of biographers, if they 
will only take a little more pains to give us the truth. Let them 


“Nothing extenuate 
Nor set down aught in malice.” 


And the word malice at once recalls us from these general reflec- 
tions to Lord Campbell’s book. It was for some of the reasons we 


1 Lives of the Lord Chancellors and Keepers of the Great Seal of England ; from 
the earliest times, till the reign of Queen Victoria. By the late John Lord Campbell, 
LL.D. F.R.S.E. In eight volumes. Vol. VIJI. London. John Murray. 1869. 
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have mentioned that the world at large, and lawyers in particular, 
looked forward to the publication of the lives of Lord Lyndhurst and 
Lord Brougham, which he was known to have written, with special 
interest and curiosity. Campbell had already obtained a consider- 
able reputation by his lives of the Chancellors and Chief Justices. 
If not always accurate, he was generally entertaining, and frequent- 
ly amusing. His political inclinations, though rendering him some- 
times unfair to those lawyers nearest his own times, had imparted 
a tartness and vivacity to the narrative not unpleasant, nor 
especially censurable. His love of occasionally placing the digni- 
taries of whom he wrote in a jocosely ridiculous position, had not 
assumed the form of positive ill-nature, and it rather tickled the 
reader to be shown the little misfortunes and perplexities of the 
learned judges. His evident enjoyment in detailing personal anec- 
dotes, promised a most entertaining as well as valuable work. Of 
all he was to write he could well say quorum magna pars fui. He 
had not merely watched the career of his great subjects for nearly 
half a century, but had taken part with them in many of the most 
celebrated of their acts, was their professional brother, and their 
political associate or antagonist. He had risen to fame, as they 
had, from a comparatively humble position, and by much the same 
means. He had held the same offices and sat in the same seats, 
served the same sovereigns, supported or attacked the same 
measures, known the same men, breathed the same legal and 
- political atmosphere for well-nigh two generations. His knowledge 
that his work would not be published until both its subjects were 
laid in the grave, and beyond the power of defence, and that 
forgetfulness of past animosities which should accompany old age, 
and make it dwell on kindnesses not discourtesies, led us to be- 
lieve that a book correct in details, lifelike, fresh with new facts, 
and withal entertaining and amusing, would complete the lives 
of the Lord Chancellors in a manner to add to the reputation. 
of its author as a man of letters, and at the same time be a 
most valuable contribution to the history of the times. We did 
not know Lord Campbell. Several months have elapsed since 
the publication. Contemporary opinion has expressed itself 
both in writing and by word of mouth, and it may be taken as 
its unanimous verdict that a less accurate, less complete, more 
ill-natured, spiteful, or we had almost said contemptible, book 
never was written in the English language, or brought disrepute 
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upon an honorable profession. Contemptible, certainly, if the 
spirit in which it is written is considered ; incomplete, for it pre- 
sents but one side ; inaccurate, for it adopts common rumor when 
suited to the author’s purpose, or accounts of facts long since 
disproved, or again simply invents, when at a loss for facts; 
ill-natured and spiteful, for it relates the lives of two most dis- 
tinguished men, and implies a base motive in even their noblest 
acts, or damns them with faint praise ; while it presents in glaring 
light their faults and weaknesses, and places in most undue promi- 
nence every rumor of the time calculated to make them appear 
ludicrous. It is sad to behold a man of so many years, knowing 
he was soon to quit the world, yet willing to leave behind him the 
record of his unforgotten spleen. It is difficult to understand 
how an experienced lawyer, familiarized by the practice of many 
years with the feelings and workings of men’s minds, should have 
failed to perceive that these attacks would but recoil on himself, 
and totally fail of injuring his intended victims,— that he would 
be “the engineer hoist with his own petar.” It is not the story 
told by a man of disappointed ambition of the doings of those 
who defrauded him of the reward of merit. On the contrary, few 
men have attained such rewards as Lord Campbell. He had been 
successively Solicitor and Attorney General; had been granted 
two peerages; was placed upon the bench as Chief Justice of 
England, a younger man (Lord Denman) retiring to make place 
for him; had superseded Lord Plunket as Chancellor of Ireland ; 
held for a time the office of Chancellor of the Duchy of Lancaster ; 
and finally achieved the pinnacle of his ambition, by mounting the 
Woolsack as Lord Chancellor of England. Lord Lyndhurst’s four 
terms of the Chancellorship were scarce equal to this, and his 
intermediate acceptance of the place of Chief Baron of the Ex- 
chequer detracts from the completeness of the perfect sequence 
with which Campbell attained each step of legal promotion. Well 
might Lyndhurst say, in congratulating him in the House of Lords, 


“ Thou hast it now, King, Cawdor, Glamis, all 
As the weird women promised,” 


nor though a political opponent, did he continue the quotation by 
adding : — 


“ And I fear 
Thou play’dst most foully for it.” 
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Nor can it be alleged, as areason for Lord Campbell’s spite, that 
he could accuse his distinguished contemporaries with opposition 
to this extraordinary progress. On the contrary, he owed much of 
it to them, as he himself confesses. Thus ingratitude is added to 
ill-nature. Upon his earliest promotion, — his taking the first step 
of the many which led him so constantly upward,— the appoint- 
ment to the office of Solicitor General in November, 1832, he ad- 
dressed the following letter to Lord Brougham: — 


“Court or Krixe’s Bencn. 
“My pear Lorp CHANCELLOR, — 


“ Allow me instantly to express to you my warmest thanks for your kind- 
ness, which I shall never forget to my latest hour. 


“ Yours most gratefully, J. CAMPBELL.” 


It is also reported, on excellent authority, that he owed his 
obtaining the Chancellorship in 1859 to Lord Lyndhurst’s good 
offices, there being two other candidates in the field, supported by 
members of the government, and that he said to Lyndhurst on the 
day he took his seat on the Woolsack, “I owe this to you.” He 


himself relates how in 1832 “ Lyndhurst in a very handsome man- 
ner addressed to me a laudatory epistle, offering to make me a 
puisne judge of the Court of King’s Bench.” His life of Brougham 
contains many letters from the latter, couched in the warmest 
terms of friendship beginning ‘“ Dear Jack,” or “‘ My dear C. J.” 
and it also appears from the following passage that he was much 
indebted to Brougham for an additional step in promotion: — 


“ But, strange to recollect, he (Brougham) had now formed the reso- 
lution that I should succeed Lord Denman, in the Queen’s Bench; and, if 
I had been his own brother, he could not more zealously have exerted 
himself to accomplish that object. During the autumn I received several 
letters from him on the subject. The last beginning, ‘My dear C. vulgo 
dearest Jack,’ contains the following postscript : — 

“¢ Between you and me, Denman will never sit again. My own opinion 
is that you must take it. Then if Cottenham goes you can easily slide in 
there. I have given this as my decided opinion to all inquiring friends. I 
am ready to stand by you to the death in both arrangements, and in H. of 
Lords. This I do partly for your own sake; partly for the public; and 
you are at full liberty to quote me if of any use. 

Yours, H. 
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Brougham gave him most friendly and sensible advice also, of 
which, as it is naive as well as instructive, we quote the greater 
part : — 


“I select from his correspondence at this time the letter containing 
Brougham’s admonitions to guide me on my elevation to the bench, which 


appear to me very sensible, although it may be thought that they show that 
he considered himself the beau idéal of a perfect judge: — 


“*Grarton StrEET, Wednesday evening. 

“*My pear C.,— As you are now Chief Justice, I will use a court freedom. I 
advised Denman and also Wilde : the former followed my advice and benefited; the 
latter’s habits were too strong and he did not follow, and was the worse for it. 

“<«Don’t suppose the truisms I am going to give out are therefore valueless. They 
are really all the better. 

“<¢ First. [beg of you to regard your first week as your most important, even on cir- 
cuit, certainly in banc. All the impression a man is ever to make does not turn on his 
start, but nine parts in ten do; and if the start is inauspicious, he has an up-hill work 
to do for long and long. 

“«T had some luck in immediately on entering Chancery, having a good case to 
start on (an old client of yours, DeTastet), and I overruled bad bankrupt law of Mans- 
field (Sir J.). The benefit I had hence, and of a judgment in Dom. Proc., the day I 
first sat there, was inconceivable. My arrears prevented me from retaining my first 
gains. But I afterwards by written judgments (quite necessary) recovered lost ground. 
Therefore I repeat, consider every one matter as a difficult thing, to be got over by 
diligent care, and expend your entire force on every one thing, small as well as great, 
for the first week or two. Afterwards you can afford to take your ease in your own 
court. 

“¢ Second. I need not remind you of the fatal error Scarlett, Pollock, and others made 
of thinking lightly of judicial difficulties, because they had been leaders and not 
pleaders. No doubt your business is to take large views like a leader; but nine parts 
in ten of your work is akin to the pleader’s ways. This is an error you are not the 
least in risk of falling into. . . . Excuse these matters, prompted by regard, 
and wholly consistent with confidence and respect ; and wishing you a long and happy 
reign over learned puisnes and civil barristers. 


“* Believe me, &c., H. Brovenam.’” 


Still it is not difficult to discover the real cause of Lord 
Campbell’s detraction of Lord Lyndhurst and Lord Brougham. 
Rochefoucauld, remarks, “ Le haine pour les favoris n’est autre 
chose que l'amour de la faveur. Le dépit de ne la posséder se 
console et s’adoucit par le mépris que l’on témoigne de ceux qui 
la possédent; et nous leur refusons nos hommages, ne pouvant 
pas leur dter ce qui leur attire ceux de tout le monde.” They 
were both his superiors, and he knew it. If the term genius 
may ever be applied to the unimaginative intellects of lawyers 
or statesmen, both Lyndhurst and Brougham may be said to 
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have been men of genius. It was not merely in degree, but in 
kind, that their minds differed from Campbell’s. Campbell was 
undoubtedly an able man, and a good lawyer ; but he was plodding 
and plain. He was neither above nor below his business. He 
had no eloquence and little wit. He was engaged in a greater 
number of cases at the bar, and probably was a more safe and | 
trustworthy counsel, than either of his more famous contempora- 
ries ; undoubtedly he received a larger professional income. But 
he appeared in no “causes célébres;” he gained no popular ap- 
plause ; no thronged court rooms greeted his efforts at eloquence. 
Brougham and Lyndhurst openly laughed when he published his 
collection of “ speeches.” He was neither a power in politics, nor 
a leader in society. The daily press rung not with his forensic 
nor parliamentary contests. Altogether, in spite of his majority 
of retainers, learned arguments, and successful verdicts, he found 
himself completely eclipsed by his less painstaking but more brill- 
iant associates. Hence, throughout this entire volume, while he 
decries the performances of his rivals in the province where he 
himself claims to have excelled them, he ridicules, and abuses 
them for successes in fields in which he knew he could stand no 
comparison. Hine ille lachryme. 


“ Now it was that I first came into professional rivalry with Brougham, 
and at this stage of our career he greatly eclipsed me. Hitherto, since I 
was called to the bar, I had been creeping on very slowly, but steadily — 
justifying or opposing bail—moving for judgment as in case of a nonsuit, 
or arguing a special demurrer, turning upon whether a venue had not been 
improperly omitted, in alleging a traversable fact. Suddenly I was called 
upon to appear as counsel at the bar of the House of Lords, on behalf of 
Firmin de Tastet, a wealthy Spanish merchant, to oppose a bill introduced 
by the government, as a great war measure against Napoleon, by prevent- 
ing the exportation of Jesuit’s-bark from England to the Continent for the 
supply of his armies then suffering from intermittent fever. My client had — 
several cargoes of this medicine stored in England, which if this bill passed 
would become a useless drug upon his hands. Brougham at the same time 
was retained as counsel at the bar of both Houses, for the Liverpool 
merchants who had petitioned against the Orders in Council, framed by way 
of retaliation for Napoleon’s Berlin and Milan decrees, which declared the 
British Isles in a state of blockade. My affair was soon over, as I had 
only one evening given me to examine my witnesses and to make my 
speeches ; and I returned to my bail, my motions of course, and my special 
demurrers. Brougham’s lasted six weeks, during which he may be said to 
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have made his fortune. For many successive days, in both Houses, he 
examined a vast crowd of witnesses, and he delivered many most admirable 
speeches, showing great knowledge of political economy and the details of 
trade, and inveighing in unmeasured terms against the false policy of the 
English government, by which not only neutral nations were grossly 
injured, but our own commerce and manufactures were nearly ruined. The 
speeches of counsel at the bar of either House are generally delivered to 
empty benches; but Brougham spoke to crowded audiences, and hundreds 
were turned away every evening who could not gain access even to hear 
the broken murmurs of his eloquence. The petitioners were defeated, and 
did not gain their object until 1812, when Brougham himself was a mem- 
ber of the House of Commons ; but from his efforts in this case he acquired 
brilliant fame as an orator, and the certainty was established that he would 
make a figure in public life.” 


‘Of Lyndhurst, at the bar, he speaks as follows : — 


“ Finding that, after having been nine years at the bar, his progress was 
very slow in a stuff gown, and that he was not likely soon to gain such a 
position as entitled him to ask to be made a King’s Counsel, he resolved to 
take the dignity of Sergeant-at-Law, supposed to be open suo periculo to 
any barrister of fair reputation and seven years’ standing. Accordingly he 
was coifed, and gave gold-rings, choosing for his motto “Studiis vigilare 
severis,” which some supposed was meant as an intimation that he had 
sown his wild oats, and that he was now to become a plodder. . . . 

“ While Attorney General he continued the second in practice in West- 
minster Hall, though still at a long distance from Scarlett, who, by his own 
merits and the partiality of Lord Tenterden, was decidedly the first. At 
this time no state trial, nor cause célébre of any sort arose, and I have in 
vain looked for any further producible specimen of Copley’s forensic elo- 
quence. He was wonderfully clear and forcible; but he could not make 
the tender chords of the heart vibrate, having nothing in unison with them 
in his own bosom. He was more solicitous about the effect he might pro- 
duce while speaking, than about the ultimate result of the trial. There- 
fore he was unscrupulous in his statement of facts when opening his case 
to the jury, more particularly when he knew that he was to leave the court at 
the conclusion of his address, on the plea of attending to public business 
elsewhere. I was often his junior, and on one of these occasions when he 
was stating a triumphant defence, which we had no evidence to prove, I 
several times plucked him by the gown and tried to check him. Having 
told the jury that they were bound to find a verdict in his favor, he was 
leaving the court; but I said ‘No! Mr. Attorney, you must stay and 
examine the witnesses ; I cannot afford to bear the discredit of losing the 
verdict from my seeming incompetence; if you go, I go.’ He then 
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dexterously offered a reference, to which the other side, taken in by his bold 
opening, very readily assented.” 


Again he says of Brougham, — 


“ Generally with us, a lawyer’s practice at the bar leads to Parliament; 
but in Brougham’s case Parliament led to practice at the bar. His forensic 
performances, unaided, never would have given him any considerable 
position. His habit was, immediately before setting off upon the circuit, to 
make a long ‘splashing’ speech about jurisprudential reform, copiously 
introducing black-letter lore, got up for the nonce, which persuaded the 
northern attorneys and their clerks that he was profoundly versed in the 
common law of this realm. Presentia minuit famam; they were a little 
disappointed when he came down among them and showed that he was not 
quite up to the distinction between actions ex contractu and actions, ex 
delicto. But, when, in a few months, they read another speech of the same 
sort, which he had delivered to an admiring senate, they thought he must be 
able to obtain ample damages for non-payment of a bill of exchange, or for 
an assault. Excluded from Parliament, there was nothing to counteract the 
unfavorable impression he made, when a brief in any ordinary matter was 
intrusted to him. Accordingly his business fell off, and he began to de- 
spond. He might have got on in the Crown Court, where a knowledge of 
law may be dispensed with, but here also he failed; for when engaged for 
the prisoner, he was singularly indiscreet in the questions he put. Seemingly 
he acted upon the supposition that his client was really innocent (a pre- 
sumption of law which nine times out of ten was contrary to the fact), and 
as at that time the prisoner’s counsel could not address the jury, he made 
but a poor hand of it when employed to get off a burglar or a highwayman. 

“He even contracted a distaste for the circuit, and till he wore a silk 
gown as Attorney General to Queen Caroline, he was glad of an excuse 
for staying away from an assize town.” 


And again, later on in life, — 


“ But what discouraged him more, he was by no means flourishing in 
his profession. He made no progress on the circuit. In London, his 
House of Lords business had left him from his neglecting it; he only. 
expected to be employed on extraordinary occasions in the courts of law. 
In common suits, I myself was sometimes opposed to him, which I thought 
a luxury; for his name gave a sort of celebrity to every trial he was 
engaged in, and if the verdict could by indiscreet management go against 
him, he was sure to confer the splendor of victory on his opponent. 
“Reports were circulated that he was about to leave the bar in despair, 
and to devote himself exclusively to politics.” 
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The difficulty with every work written in this style is that truth 
and falsehood are so intimately, and generally so artfully, inter- 
mingled, that separation is well-nigh impossible. Doubtless there 
is a very considerable foundation for the criticisms upon the pro- 
fessional practice of both Lyndhurst and Brougham. It is the 
manner, however, of making them that disgusts, and leads one 
almost to believe the contrary. Lyndhurst was never greatly 
prominent at the bar. His fame was of later growth. Two 
reasons contributed to this: his natural indolence, and his want of 
ambition for purely legal reputation. Politics, as we shall here- 
after have occasion to observe, was the only pursuit in which he 
took a vivid interest, and legal reputation was a means, not an end, 
with him. With Brougham, while nature and ambition had im- 
planted more of the advocate within him, the desire of professional 
renown went hand in hand with so many diverse ambitions, and 
was so frequently impeded by his striking defects of vanity, petu- 
lance, and want of tact, that it is easy to believe that, as a winner, 
of verdicts, he was far inferior to his contemporary Scarlett, and 
that he cannot stand in the same rank as a nisi prius lawyer with 
either that distinguished advocate, with Erskine, Sir William Fol- 
lett, or Rufus Choate. 

Before following Lord Campbell in his criticism upon the later 
careers of his “noble friends,” it may be well to notice the account 
he gives of their birth and extraction, especially as this city has 
the same claim to Copley’s renown as that of the aggregate seven 
of Asia Minor to Homer’s,}—a fact, by the way, which he always 
acknowledged with satisfaction, if not with pride ; though Camp- 
bell seems to think there was something to be ashamed of in it. 
Perhaps the noble lord was of opinion that little could in any event 
be made of an American, even though, like a Scotchman, he were 
“caught young.” Yet he might have applied to himself with 
peculiar felicity another of Dr. Johnson’s neat sayings that “The 
noblest prospect a Scotchman ever sees is the high-road to Eng- 
land.” After all, the biographer is willing to confess that he has 
“heard him express himself in terms of affection for his native 
land, and speak proudly of distinguished Americans as his coun- 
trymen,” to which he adds one of his wonted flings, that, “ in early 


1 Smyrna, Chios, Colophon, Salamis, Rhodos, Argos, Athenz, 
Orbis, de patria certat, Homere, tua. 
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life, when there seemed so little prospect of his burning ambition 
ever becoming gratified, he must have regretted that he had lost the 
chance of becoming President of the United States.” 

Both Lyndhurst’s and Brougham’s extraction come in for a share 
of Campbell’s wit : — 


“In starting,” he says, “I have only uncertain rumors as to the origin of 
Lord Lyndhurst and his infancy. I thought that Debrett’s, Lodge’s, or 
Burke’s Peerage, would at least have given me a pedigree, which I might 
have adopted; but instead of telling us how the first Copley, under the 
the name of De Couple, came in with the Conqueror, and tracing the Chan- 
cellor up to him, they do not even mention the Chancellor’s father, for they 
all begin with his own birth, on the 21st of May, 1772, as if he had then 
sprung from the earth, without even .telling us what region of the world 
witnessed this wonderful vegetation.” 


So of Brougham, he begins, — 


“TI should much displease Lord Brougham if I did not begin with some 
account of his descent. He was very desirous of being considered a dis- 
tinguished statesman, philosopher, orator, fine writer, and lawyer; but 
much more desirous of being believed to be ‘ Brougham of that ilk,’ the 
representative of a great family, who derived their name from the name of 
the landed estate of which they had immemorially been in possession. His 
weakness upon this point was almost incredible, and I am afraid to repeat 
what I have heard him gravely state, respecting the antiquity and splendor 
of his race. He asserts that Broacum, in the “ Itinerary” of Antoninus, is 
the identical spot which he calls Brougham, and where he now lives; that 
it was the property of his ancestors when this ancient hand-book for Roman 
travellers was compiled ; and that they have lived in splendor ever since, 
except when campaigning in Palestine against the Saracens. He has told 
me that ‘Jockey of Norfolk,’ the democratic and proud Duke who 
flourished in the reign of George III., used to say when he came to the 
North of England: ‘ You talk of your Percys and Greys in this country, 
but the only true gentleman among you is Mr. Brougham, of Brougham. 
We Howards have sprung up only recently; but the Broughams were at 
Brougham in the time of Antoninus. They distinguished themselves in 
the Holy Wars, and in some of the most important events of early English 
history.” Lord Brougham was likewise in the habit of insisting that he 
was entitled to the Barony in fee of Vaux, or De Vaux, as heir general of 
Ranulph DeVaulx and William DeVaulx, who were summoned to sit in 
Parliament in the reign of Henry II. Nay, he has gone so far as to say, 
in my hearing, that this barony formerly gave him great uneasiness, as he 
was afraid that, at the death of an old lady, who stood before him in the 
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pedigree, it would devolve upon him, and disqualify him for practising at 
the bar or sitting in the House of Commons. He alleged that it had 
come into his family by an ancestor of his having married the heiress of 
the DeVaulxes of Tremayne and Caterlin. The pedigree of the Chan- 
cellor in the popular peerages, of which he must be aware, takes no no- 
tice of the DeVaulxes, but represents that his ancestors were seated at 
Brougham in the time of Edward the Confessor, and that ‘John Brougham, 
of Scales Hall, came into possession of the ancient family demesne in the 
beginning of the last century.’ Let us come to History from Romance.” 


There is probably more or less reason for this diatribe about 
Brougham, and it is made probable by Brougham’s claiming, on 
the very day he entered the House of Lords, by virtue of his ap- 
pointment as Lord Chancellor, to be summoned to Parliament as 
representative of an ancient barony of Vaux, which he alleged had 
descended to him through a female line. But, as to Lyndhurst, the 
sneer is not merely superfluous but false, for there is found in 
Burke’s Peerage, — 


“Lineage, Richard Copley, of the Co. Limerick, who emigrated to 
America, and became of Boston, in the United States, m. Sarah younger 
daughter of John Singleton, Esq., great-grandfather of the present John 
Singleton Esq., of Innisville Abbey, Co. Clare, and had a son, John 
Singleton Copley, who settled in England, obtaining eminence as a painter, 
was elected member of the Royal Academy. He m. Miss Clarke, and by 
her, who died 1836, left at his decease in 1815, a son, John Singleton 
Copley, Lord Lyndhurst, and three daughters.” 


Lyndhurst, moreover, was particularly proud of his father’s repute 
as an artist. He had many of his paintings in his house, which 
he was in the habit of showing as its chiefest ornaments. And as 
to Americans it is well known that he was accustomed always, but 
especially in his later days, to court their society, cherish the fame 
’ of their distinguished men, and lay stress upon his having a com- 
mon tie to both countries. It gave Lord Campbell, however, 
additional satisfaction to sneer at Copley’s origin on account of 
the social distinctions he attained, to which Campbell was by 
nature totally unsuited, and yet could not refrain from envying. 
Copley married in 1819 a very beautiful woman, the widow of 
Lieut.-Colonel Thomas, who fell at Waterloo. It suits Campbell to 
say that hitherto “ he had seldom been in higher society than at a 
Judge’s dinner in Bedford Square; that he generally dined at a 
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coffee-house.” However, “forthwith, he set up a brilliant establish- 
ment in his father’s old house, George Street, Hanover Square, 
which he greatly enlarged and beautified.” What he says of 
Lyndhurst’s social career, when Chancellor, might come from Sir 
Benjamin Backbite’s very lips : — 


“He gave dinners in the most splendid style, heightening the effect of 
the artistic performances of his French cook, and Italian confectioner, by 
his own wit and convivial powers. It was rumored that his band of 
attendants at table was sometimes swelled by sheriffs’ officers put into 
livery, there being frequent executions in his house ; but I believe that for 
these stories so generally circulated there was no foundation.” 


There is something very pathetic about the following, and shall 
we seem to have imbibed something of the author’s spirit if we 
venture to suggest that a female hand jogged his elbow ? 


“She (Lady Copley) now weeded her visiting book almost entirely of 
lawyers and their wives and daughters: but he by his bonhommie, or rather 
his abandon, contrived to keep his popularity with all ranks.” 


To return more strictly to professional topics. Copley travelled 


in America,— some weeks in company with Louis Phillippe, — 
and was at one time the guest of Washington. He was called to 
the bar in 1804. The author thus cleverly introduces his advent 
to fame : — 


“ Tt used to be said that there were four, and only four, ways in which a 
young man could get on at the bar. Ist, by huggery; 2d, by writing 
a law book; 3d, by Quarter Sessions; 4th, by a miracle. The first was 
successfully practised by that great nisi prius leader, Tom Tewksbury, 
the hero of the ‘Pleader’s Guide,’ who not only gave dinners at his 
chambers to the attorneys, but suppers to their clerks. 


‘Nor did I not their clerks invite 
To taste said venison hashed at night ; 
For well I knew that hopeful fry 
My rising merit would descry.’ 


“But Copley, although by no means scrupulous about principle, was above 
any sort of meanness, and always comported himself as a gentleman. 
Although he behaved to attorneys and their clerks with courtesy, and would 
talk very freely with them, as with all the rest of mankind, he never would 
flatter them or court them, or make interest with them to obtain business. 
2d, Park’s book on the Law of Insurance, and Abbott’s on the Law of 
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Shipping, had recently aequired for their respective authors the reputation 
of deep mercantile lawyers, and filled their bags with briefs at Guildhall. 
But Copley had always a great contempt for authorship, and would rather 
starve than disgrace himself by it. 3d, he took to Quarter Sessions 
very cordially, and had success in poor law cases, as well as in defending 
prisoners charged with petty larcenies, but this did not extend his fame 
beyond the limits of a single county, and even here, when the assizes came 
round, he found himself postponed to juniors who had won reputation as 
successful special pleaders in London. 4th, the miracle consists in 
the conjunction of an opportunity to make a great speech in some very 
popular cause, with full ability to improve the advantage. Such an oppor- 
tunity at last (as we shall see) did arrive to Copley, and his fortune was 
made, although with the utter sacrifice of his character for political con- 
sistency.” 


This was his successful defence of one Dr. Watson, tried for 
high treason. Among the auditors was Lord Castlereagh, a promi- 
nent member of Lord Liverpool’s government, who sat on the bench 
in the trial before Lord Ellenborough. He was so much impressed 
with Sergeant Copley’s ability, that overtures were made to him on 
the part of the government, and he was returned to the House of 
Commons from a borough then under the influence of the Treas- 
ury. His acceptance of this place is thought by Lord Campbell a 
disgraceful act of political tergiversation. He is charged with 
having been up to this time, not merely a Whig but a Jacobin. 


“In those (his early) days I never met him in private society, but I 
did meet him not unfrequently at public dinners of a political complexion. 
In after life he asserted that he had never been a Whig, which I can testify 
to be true. He was a Whig or something more, or in one word a Jacobin. 
He would refuse to be present at a dinner given on the return of Mr. Fox 
for Westminster, but he delighted to dine with the Corresponding Secretary, 
or to celebrate the anniversary of the acquittal of Hardy and Horne 

Tooke.” 


It appears, however, that Mr. Fox’s Westminster election took 
place in 1784, when Copley was twelve years old. He was twenty- 
two in 1794, at the time of the acquittal of Hardy and Horne 
Tooke, and the corresponding society was suppressed a year or two 
afterwards. Lord Campbell, who was seven years younger than 
Lord Lyndhurst, must have been at that time a child in Scotland. 
While Lord Lyndhurst cannot lay claim to the quality of over- 
conscientiousness, it must be said in all fairness that whatever 
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sentiments he had professed in private up to this time he had never 
publicly professed to belong to either political party, that then at 
the age of forty-four he joined the Tory party, and remained 
through his long life one of its strongest adherents. This was in 
1817. He was soon made Solicitor General, in which capacity he 
bore the weight of the prosecution of Queen Caroline, Gifford, 
the Attorney General, being a man of slight powers. He was 
made Attorney General in 1824, and in 1827 Lord Chancellor. 
He held this position until 1830, when, upon the incoming of the 
Whig administration, he was succeeded by Brougham. He then 
accepted the place of Lord Chief Baron of the Exchequer, Lord 
Campbell says, on account of the insufficiency of his means, where 
he remained for four years. He was for six days Lord Chancellor 
under the Duke of Wellington in 1832, though he did not actually 
receive the seals from Brougham, nor sit in court. But in the 
hundred days of Peel’s administration in 1834, he in turn suc- 
ceeded Brougham ; and was again made Chancellor under Peel in 
1841, quitting the seals for the fourth and last time in 1846. He 
kept the conscience of three Sovereigns, — George IV., William IV., 
and Victoria. No Chancellor had received the Great Seal so often 
from different sovereigns since the Plantagenet reigns. 

For over thirty years he sat in the House of Lords, one of the 
chiefs of the Tory party, taking part in the debate of almost every 
important question, leading with great vigor and eloquence the 
opposition to the Reform Bill, and on whatever question he spoke 
carrying confusion into the ranks of his opponents. Though some- 
times silent in his place for long periods, the great questions of 
the day rarely failed to bring him out. The conservative habit of 
his mind led him to attack rather than to introduce new measures. 
Campbell constantly denounces this opposition as factious and li- 
centious — doubtless, chiefly because it was used against Camp- 
bell’s own measures, though he was a master of partisan warfare, 
and sometimes used his weapons without much conscience. He 
however strove earnestly for Jewish emancipation, and introduced 
some law reforms. His course upon Catholic emancipation is 
sharply attacked by Lord Campbell, and with reason. He had, 
in 1828, made a most vigorous speech denouncing the measure. 
But before Parliament met again, the government, of which Lynd- 
hurst was a member, had resolved to make ample concessions to 
the Roman Catholics. He therefore as Chancellor recommended 
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them to the House of Lords, and was subject to not a little quiz- 
zing : — 


“Lord Eldon, presenting an anti-Catholic petition from the company of 
tailors at Glasgow, the Chancellor, still sitting on the Woolsack, said in a 


stage whisper, loud enough to be heard in the galleries: ‘What! do 
tailors trouble themselves with such MEASURES?’ 


« Lord Eldon. —‘ My noble and learned friend might have been aware 
that tailors cannot like turncoats.’ [A loud laugh.]” 


The laugh was fairly against Lyndhurst, and when he, in the 
debate, delivered a speech in flagrant opposition to that of the last 
session, Lord Winchelsea declared that he knew no parallel to the 
delivery of two such speeches by the same man within a year, 
except the delivery of a woman in Kent, who was brought to bed 
of a white baby and a black baby at one birth. 

With his usual clearness, however, he did not, as is the fashion 
too often with statesmen who change, and frequently with good 
reason, their opinions, lay claim to the virtue of consistency. He 
was arguing in favor of emancipation, and showing that long after 
the Reformation Catholics sat in Parliament without danger to the 
reformed faith, when he was interrupted by Lord Eldon (p. 63) : — 


“ Lord Eldon. —‘ Did the noble and learned Lord know that last year?’ 

“ Chancellor. — ‘1 confess that I did not, but my Lords I have since been 
prosecuting my studies: I have advanced in knowledge ; and in my humble 
opinion, even the noble and learned Lord might improve himself in the 
same way.’ 

“This sally set the house in a roar ; and being understood as a good-humored 


abandonment of character, procured a favorable hearing for the Chancellor 
during the rest of his speech.” 


Of his later speeches, his denunciation of Russia just prior to 
- the Crimean war, his fatal attack upon the Wensleydale life- 
peerage, and his solemn warning of the insufficiency of the national 
defences of England in 1859, are the most famous. 

Campbell’s last words of him were written in 1858, but we may 
follow him a little further. His last great speech in the House of 
Lords was delivered in May, 1860, against the Paper Duty Bill, 
upon his 89th birthday. There had been no such excitement in 
England since the repeal of the Corn Laws. It was said by Mr. 
Gladstone to be “ the most gigantic and most dangerous innovation 
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attempted in our times.” The disestablishment of the Irish 
Church was not yet. It was, says an eye-witness, a scene for 
Copley to have painted. Into the chamber crowded not only with 
the Lords of England, but with every spectator who could gain 
admittance, the aged peer was rather carried than led, to his 
accustomed seat. A little hand-railing, covered with red cloth, 
had been affixed to the back of the bench in front of him, by which 
he might hold while speaking. Raising himself slowly by this rail, 
and thus sustaining himself, he delivered, amid the closest at- 
tention of friends and foes, in slow and measured language, and 
in a voice only occasionally inaudible, a speech upon a difficult 
constitutional question, with frequent citation of precedents, 
which completely defeated the bill by a majority of 193 to 
104. He died on the 13th of October, 1863, in the 92d year of 
his age. 

Lyndhurst’s fame was of late development. Had he died in 
1818, at the age of forty-five, he would have died obscure ; twenty 
years more made his name historical. The remaining years 
softened the asperities of opponents, and lent to his memory the 
tender respect for failing years, blended with admiration for facul- 
ties still undecayed, and a courage yet undaunted. Yet this re 
markable man did not attain that indefinite something, which we 
call greatness, either as a statesman, a lawyer, or a judge. He 
will not rank in English history as a statesman with Pitt, Can- 
ning, or Peel; nor as a judge with Mansfield, Ellenborough, or 
Eldon. He trusted to intellect and will for his effects; he in- 
quired little into the feelings or desires of the people. His course 
was rarely followed in the country. Nor did he have the political 
instinct which leads a great party. He was utterly deficient 
in that enthusiasm of character, which attracts the admiration 
of the masses. With a profounder mind, and a subtler under- 
standing than any Englishman of his time, he never could be - 
relied upon to head an administration nor dictate a policy. He 
lacked that single-eyed devotion to truth, which has made great, 
many men of less ability. Doubtless he loved his country, but he 
loved ambition more; he was a great party leader, rather than 
a great statesman; he does not seem to have been anxious for 
posthumous fame ; he lived rather for the day. Politics was the 
only game in which he took delight. Law was his stepping-stone. 
Next to politics, came love of pleasure and fashion. He had a 
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taste for display and a habit of extravagance which not seldom led 
him into embarrassment, of which, as we have already seen, Camp- 
bell has delighted to inform the world. His disposition was kind 
and amiable, and there does not seem to be any foundation in 
Campbell’s so frequently repeated charge that, relying upon the 
confidence of those with whom he was for the time conversing, he 
would abuse his friends and colleagues. On the contrary, he was 
placable, and rarely retained malice, as was shown by his late 
friendship for Brougham. Even Campbell tells how he was anxious 
to drown their common animosities in a “ glass of still champagne.” 
In person he was tall, his features were handsome, and strongly 
marked, with fine lines of thought, though what Campbell terms 
“a sinister smile of great cunning, and some malignity,” obtained 
for him the soubriquet of ‘ Mephistopheles.” ‘ We can remember,” 
says a writer in the “ Edinburgh Review,” “ following these great 
law lords of the day — Lyndhurst, Denman, and Langdale —as 
they happened to walk together arm in arm in Lincoln’s Inn, admi- 
rable models each in his way of manly beauty, and drawing in our 
own minds the Jacobinical inference that the Peerage, with all its 
Norman blood, had no other three specimens to show equal to 
them ; the sons of a painter, a doctor, and a Cumberland ‘ states- 


man.’”” Though a matter of less consequence we quote from the 
“ London Review ” : — 


“ A solicitous regard to his outward appearance was one of his ruling 
passions. On his last appearance in the House of Peers, the venerable 
Ex-Chancellor was so well made up, had a ‘scratch’ so juvenile, a coat 
so well built, pantaloons so faultless, patent-leather boots so shining, a hat so 
glossy, a cheek and chin so devoid of hair, a color so fresh, and an eye 
80 quick and vivacious, that at a distance of a few feet a stranger might 
take the nonagenarian lawyer and statesman for a septuagenarian dandy.” 


As an orator he relied chiefly on two weapons, pure reasoning and 
satire. He had great force and clearness of statement. It was 
the oratory of intellect, not of passion. He was clear, cold, and 
used little metaphor, though he had a very happy faculty for quo- 
tation. Indeed, it is somewhat interesting to mark how frequently 
Lord Lyndhurst, in common with other English orators of the day, 
quotes apt passages from the Roman classics, which would fall 
dead on the highest of our own popular assemblages. It is said 
that such quotations are even now grected with applause in English 
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Parliaments, though less thoroughly appreciated.' Of his elo- 
quence, Lord Campbell writes : — 


“ For the genus demonstrativum dicendi, he was by far the best performer 
I have known in my time, yet he had not much fancy, and he never rose 
to impassioned eloquence. Along with a most vigorous understanding he 
was gifted with a wonderful memory, which has remained unimpaired down 
to the present time.” 


It could not of course be said that a man of his capacity made a 
poor Chancellor. But he was no master of the system of Equity. 
His opinions are not studies for posterity. He was by nature 
indolent, and his mind was intent on other matters. Yet some- 
times he astonished every one, even here, by his extraordinary 
capacity for legal investigation — 


“In the time of Lord Chief Baron Lyndhurst the Exchequer was a 
court of equity as well as a court of law; but the equity business was dis- 
posed of by a single judge, and, caring little about it, the Chief Baron 
generally handed it over to Mr. Baron Alderson. One equity case, how- 
ever, he was required to hear on account of its magnitude (Small v. At- 
wood), and it turned out heavier (in legal phrase) than any case ever tried in 
England ; for the hearing, from first to last, occupied a greater number of 
hours than the trial of Mr. Hastings. It arose out of a contract for the 
sale of iron mines, in the county of Stafford; and the question was, 
whether the contract was not vitiated by certain alleged fraudulent repre- 
sentations of the vendor. The leading counsel had a brief, indorsed with 
a fee of 5,000 guineas ; many days were occupied in reading the depositions, 
and weeks, in the comments upon them. The Chief Baron paid unwearied 
attention to the evidence and the arguments, and at last delivered (by all 
accounts) the most wonderful judgment ever heard in Westminster Hall. 
It was entirely oral, and, without even referring to any notes, he employed 
a long day in stating complicated facts, in entering into complex calcula- 
tions, and in correcting the misrepresentations of the counsel on both sides. 
Never once did he falter or hesitate, and never once was he mistaken in a - 

1 Brougham had an admirable faculty for translating literally ; wishing, in a speech, 
to quote the lines of Horace, — 


“ Falsus honor juvat, et mendax infamia terret 
Quem, nisi mendacem et mendosum ?”’ 


he gave them off-hand in English, instead of Latin: — 


** False honor charms, and lying slander scares 
Whom but the false and faulty ?” 


Being pressed for the source whence he got the translation, he could only answer, 
Nowhere.” 
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name, a figure, or a date. Nevertheless, it was finally held that he had 
come to a wrong conclusion on the merits. The decree being that the con- 
tract was void, an appeal was brought in the House of Lords, the hearing of 
which lasted nearly a whole session. Time for consideration was taken 
till the following session; and then Lord Cottenham, Chancellor, and 
Lord Brougham, Ex-Chancellor, declared their opinion to be that the 
decree must be reversed. Lord Lyndhurst adhered to his original opinion, 
and defended it in a speech which again astounded all who heard it, by the 
unexampled power of memory and lucidness of arrangement by which it 
was distinguished.” 


The same may correctly be said of him as Chief Baron of the 
Exchequer. Campbell says, — 


“He continued to preside in the Court of Exchequer four years, again 
showing that, if he had liked, he might have earned the very highest 
reputation for judicial excellence. I did not regularly practise before him, 
but I often went into his court, particularly in revenue causes, after I be- 
came a law-officer of the Crown, and as often I admired his wonderful 
quickness of apprehension, his forcible and logical reasoning, his skilful 
commixture of sound law and common sense, and his clear, convincing, and 
dignified judgments. He was a great favorite with the bar on account of 
his general courtesy, although he has told me that he acted upon the princi- 
ple that ‘it is the duty of a judge to make it disagreeable to counsel to 
talk nonsense.’ He regularly went circuits, saying that ‘ he thought it pleas- 
anter to try larcenies and highway robberies, than to listen to seven Chan- 
cery lawyers on the same side upon exceptions to the Master’s report.’” 


In general, however, there was some foundation for Campbell’s 
criticism, though every thing in this book must be taken cum grano 
salis. 


“Still he would not heartily give his mind to his judicial business. His 
opinion was, and is, of small weight in Westminster Hall; and I do not 
recollect any case being decided on any judgment or dictum of his. It was 
only while he was in court that he cared for or thought of the causes he 
had to dispose of. The rest of his time he spent in attending the debates 
of the House of Lords, or in forming cabals with his political partisans, or 
at the festal board. He had for a puisne, Bayley, who, having been a 
judge of the King’s Bench, had come into the Exchequer, from being tired 
of Lord Tenterden. ; 

“On this learned and laborious coadjutor, Lyndhurst relied entirely. 
The pure law so supplied he knew how to extract from the quartz in which 
it was mixed up, and to exhibit as if he himself had dug it up resplendent 
from the mine, or had long held it in his private purse.” 
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Lord Campbell is fond of putting all this in a dramatic way, 
though with considerable drafts upon his imagination. For in- 
stance, May 9, 1832, Lyndhurst was sent for by the King for the 
purpose of forming a new government. Campbell’s period thus 
begins. ‘One fine morning, while he was sitting in the Court of 
Exchequer, and listening to the argument on a special demurrer, 
and asking Bayley which way he should give judgment, a letter 
was delivered to him from Sir Herbert Taylor, the King’s private 
secretary, requiring his immediate attendance at St. James’s 
Palace. . . . He immediately unrobed, and in a few minutes was 
in the royal presence.” 

This is picturesque, but too imaginative for biography. Admit- 
ting that May morning to have been a fine one, one may yet doubt 
about the special demurrer at that very point of time, and its refer- 
ence to Baron Bayley. 

It would be impossible to point out every instance of this spirit 
of carping against Lyndhurst, and we turn to the life of Brougham. 
This is, if any thing, more bitter than that of Lyndhurst, both be- 
cause the eccentric course of Brougham of itself lays him open to 
more ridicule, and because, envy being more irreconcilable than 
hate, it gives greater pleasure to a Whig to slander a Whig, than 
a Tory. It may be asked if this book is not clever, and it cannot 
be denied that it is. It is extremely clever. It is not difficult to 
be clever at the expense of truth. Sad for humanity, scandal is 
always entertaining. Campbell’s memory seems to have swallowed 
all the tittle-tattle of half a century,—true or false, proved or 
exploded, — and disgorged it into this book. It is not merely 
Brougham and Lyndhurst that he attacks, — Cranworth, Cotten- 
ham, Truro, St Leonards, all come in for their share, and get either 
a sly hit or a direct thrust. He has not even the decency to spare 
women, and makes scandalous remarks of both the wives of Lord 
Lyndhurst. He leaves 


“ Not even Lancelot brave, nor Galahad clean.” 


Lord Cranworth is the “ meek and pliant Rolfe,” “ made of squeez- 
able materials ;”’ Truro “ knows as little of the law of Scotland 
as of Japan,” or is termed “ Jonathan Wilde,” out of the mouth 
(as Campbell says) of Brougham ; Lord St. Leonards opposed a bill 
introduced by Campbell, but Brougham having been called in, “ we 
gave,” says Lord Campbell “*‘ our noble and learned friend’ a lesson 
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which made him comparatively modest during the remainder of 
his short tenure of office.” 

The Earl of Aberdeen, because he too opposed one of Campbell’s 
bills, that to amend the Marriage Law of Scotland, is said to have 
“insisted upon marriage being retrospectively established by verbal 
acknowledgment, out of respect for the memory of his grand- 
mother, who had never been married at all, but had been made an 
honest woman of by acknowledgment, long after the birth of her 
son, the present Earl’s father.” And further to embroil the fray, 
Campbell adds to this in parenthesis (“‘ as Brougham asserted”). 

The admirable essay upon Lord Brougham contained in a late 
number of this Review renders it less necessary for us to refer in 
detail to his career. Yet Lord Campbell says, with considerable 
truth, at the beginning of his biography, — 


“The chief difficulty to be encountered in this undertaking, is to de- 
termine the scale upon which the ‘ Life of Lord Brougham’ is to be com- 
posed. Volumes to load many camels might be filled with detailed accounts 
of all the doings, writings, and speeches, by which he has excited the pass- 
ing interest of his contemporaries. If these were read posterity might con- 
sider him a myth, like the Grecian Hercules, to whom the exaggerated 
exploits of many different individuals are ascribed.” 


He adds, — 


“But notwithstanding the very large space which, while living, he has 
occupied in the public eye, a considerate man may doubt whether his perma- 
nent fame, will be great in proportion. By seeking distinction in almost 
every department of genius, he has failed to establish a great name in any. 
He accomplished nothing as a statesman; he cannot be said to have ex- 
tended the bounds of human knowledge by philosophical discovery ; his 
writings, although displaying marvellous fertility, are already falling into 
neglect ; his speeches, which, when delivered, nearly set the world on fire, 

when perused in print cause disappointment and weariness; and he must 
chiefly be remembered by the professional and party struggles in which he 
was engaged, and by the judicial improvements which he assisted to intro- 
duce.” 


We must differ from Lord Campbell. Brougham’s name as a 
reformer, will outlast many a generation of Englishmen. His was 
a mind which sensibly affected, and impressed with its own views, 
a great people. Living in an age when that people were gradually 
but steadily pressing forward from a state of being ruled, to that of 
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ruling themselves, he took a place in their front ranks, and if he 
did not always direct their movements, marched at their head and 
bore their banner. His efforts in support of the Reform Bill, his 
denunciations of the slave trade, his attempts in favor of schools, 
his labors to emancipate the Catholics, his wise and diligent law 
reforms, entitle him to a lasting place in history. At the same 
time his defence of Queen Caroline, not so much that it was in her 
favor, but that it was against George IV., will always serve to 
popularize his name. It was the intense and burning energy of 
the man, his putting his whole heart and soul into what he did, his 
enormous industry, and capacity for work, that accomplished the 
great results of his life. These were his distinctive characteristics, 
yet Campbell neither sees or acknowledges them. In grasp of 
intellect, and in subtlety of thought, he was inferior to Lyndhurst; 
his mind was of grosser texture. The latter played his game of | 
politics with masterly ability, but was always as it were just out- 
side or above it, and with a little contempt for it; whereas, to 
Brougham it was always the most vivid reality, pursued with an 
enthusiasm and ambition that neither knew nor suffered hindrance. 
On the other hand, Brougham’s faults were more striking than 
Lyndhurst’s. Certainly, they were more upon the surface. He 
could not control his temper ; he had not the faculty of inspiring 
confidence among his political allies; he was frequently haughty 
and overbearing in his manner; he put little confidence in the 
opinions of his associates, and neither gave, or pretended to give 
them much weight. Consequently he made a most uncomfortable 
member of a cabinet, and it is no wonder that after one experience 
his services were so little sought for. He was restless and vain, 
and frequently insolent in the extreme. The Duke of Cumberland, 
afterwards King of Hanover, having once interrupted one of his 
speeches with the cry of “ question,” he waited awhile and took 
occasion soon after to repay him in the following manner, when . 
speaking on the Slavery Abolition Bill : — 


“Tt would give the man of color as clear a right to sit in that House (if 
his Majesty should so please) as either of the illustrious Dukes now present 
(Wellington and Cumberland), whether the illustrious Duke who is illustri- 
ous by his deeds, or the illustrious Duke who is illustrious by the courtesy 
of the House.” 


Again, the Duke of Buckingham suggested the Chancellor’s 
drinking pottle-deep potations to the health and prosperity of the 
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new administration. The Lord Chancellor replied in the following 
savage style : — 

“The noble Duke who has just addressed the House must be conversant 
with the dialect adopted in some ale-house, with which I am unacquainted. 
I have been in the habit of meeting the noble Duke elsewhere, but I have 
never had the honor of seeing him at the ale-house, where the noble Duke 
must have been so often, in order to have picked up the terms of his slang 
dictionary.” 

But master as he was of sarcasm, there is little or no wit to be 
discovered in his speeches or writings. There is nothing of the 
delicacy of Lyndhurst’s satire to be found in them. Brougham’s 
weapon may be compared to the heavy broadsword of his native 
country, with which he gave great swashing blows, which forced 
down all opposition, Lyndhurst’s to the light well tempered rapier, 
in the hands of a dexterous master of the fence. They were well 
matched, and held their right positions in the trial of Queen 
Caroline, — the Tory Copley supporting the side of the King, favored 
by the majority of the aristocracy; the Whig Brougham pleading 
the cause of the Queen, backed by the applause of a people out- 


raged by the vices of its sovereign. Copley, with keen satire point- 
ing out the defects in the Queen’s defence ;! Brougham, with sav- 


1 The following is a specimen of Copley’s satire. The counsel for the Queen had 
argued that Bergami always lodged in the room next to hers for protection, and to 
guard against surprise. Copley says, — 

“Oh! all this was intended to guard against surprise, against some danger with 
which she was threatened. Are we to be led away by the confident assertions of 
counsel? I look around to see whether I can possibly discover to what my learned 
friend refers, or from what source he takes the idea of a surprise. I have not been 
able to discover it, except in a grave author with whose writings I know him to be 
very conversant. In Foote’s ‘ Trip to Calais’ I see something like a hint for this. 
Miniken the chambermaid, and O’Donovan, the Irish chairman, are discussing the 
extraordinary friendship of Sir Henry Hornby for their mistress, and the protection he 
afforded her, which had caused much scandal, but which he thus explains away : — 

“* My Lord was obliged to go about his affairs into the north, and left his disconsolate 
lady behind him in London.’ 

“ Miniken. —‘ Poor gentlewoman!’ 

“ 0’ Donovan. —‘ Upon which his friend Sir Henry used to go and stay there all day, 
to amuse and divert her.’ 

“ Miniken. — ‘ How good-natured that was in Sir Henry !’ 

“ O'Donovan. —‘Nay: he carried his friendship much farther than that; for my 
Lady, as there were many highwaymen and footpads about, was afraid that some of 
them would break into the house in the night, and so desired Sir Henry Hornby to lie 
there every night.’ 

“ Miniken. —‘ Good soul! and he did I dare say.” 
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age sarcasm denouncing “Theodore Majocchi of happy memory,” 
and the others of the herd of Italian witnesses. In personal ap- 
pearance, too, no men could be more unlike. We have already 
alluded to Lyndhurst’s handsome features, graceful manners, and 
care in dress, and in contrast need hardly recall — so familiar they 
seem to us —that shock of white hair, those strongly marked fea- 
tures, with the extraordinary nose ; the untidy costume, and above 
all those historical Ettrick plaid trowsers. 

Unlike Lord Lyndhurst, Brougham’s vanity made him anxious 
for posthumous fame, and in grasping for too much, and in too 
diverse directions, he not only injured his reputation, but fairly 
exposed himself to ridicule. What other British lawyer, at the 
age of seventy, would have dared to entertain the thought of be- 
coming a naturalized Frenchman, and entering a revolutionary 
French assembly for the purpose of influencing or directing a new 
and dangerous popular government? or would have had the self- 
confidence to lecture in the French language before an audience 
of scientific Frenchmen at the Institute upon his own discoveries 
in Light? Macaulay wittily termed the noble Lord’s French 


* Broughmee ;” and Campbell aptly says in reference to this lec- 
P 
ture, — 


“ A copy of it, which he was good enough to present to me, now lies be- 
fore me, but I must confess my inability to criticise it. This, however, I 
will boldly say, that Brougham must be a very extraordinary man to have 
delivered such a lecture, whatever solecisms in language or in science he 
may inadvertently have fallen into. Neither Lord Bacon nor Newton him- 
self ever performed such a feat, and although Cicero did declaim in Greek, 


he confined himself to literary subjects, without venturing to rival Archi- 
medes.” 


We have heretofore given Campbell’s opinion of Brougham at the 


bar. However this may be, his eloquence cannot be denied. His _ 


speech at the Queen’s trial is sometimes considered his most elo- 
quent effort; but we are rather inclined to agree with Lord Camp- 
bell’s estimate of it : — 


“ Brougham employed a great part of this time in getting up his oration, 
by daylight and by the midnight oil. He boasted much of the pains he had 
bestowed upon it. The peroration, he says, he wrote over with his own 
hand seventeen times. He himself considered, and I believe still considers, 
his performance the most wonderful effort of genius recorded in the annals 
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of oratory; and when listened to in the excitement and suspense which 
then prevailed, it had very brilliant success; but I must confess that when 
now read in print, as published by the author, it appears by turns stiff 
and affected, tame and vapid, turgid and declamatory, swarming with pal- 
pable and bad imitations of ancient orators, and altogether much inferior 
to the unpremeditated ebullitions of invective and sarcasm, which he had 
poured forth in discussions which had arisen in previous stages of the 
proceeding. The labored composition of the beginning might well be mis- 
taken for a school-boy’s translation of the proemium to an oration of 
Cicero.” 

His denunciation of the Italian witnesses is certainly its finest part. 
But we may rather base his reputation in the conduct of the trial, 
on his perfect courage, and unflinching audacity. We have always 
greatly admired the boldness and happiness of the following quota- 
tion. Gifford, the Attorney General, had argued that this was no 
divorce suit. In replying, Brougham said, — 


“ After the assertion of my learned friend, I am bound to believe that 
this measure is not to gratify the wishes of the King, and that his Majesty 
looks on with indifference, solicitous only that ‘right be done.’ But who 
then is the Prosecutor? What is this mysterious being, — 


we that shape hath none 
Distinguishable in member, joint, or limb ; 
Or substance may be called which shadow seems, 
—— what seems his head 
The likeness of a kingly crown has on.’ ” 


“This,” says Lord Campbell, “ produced a great sensation. Some 
lords afterwards said that he ought to have been committed to 
Newgate or to the Tower; but the better opinion was that such a 
step would only have gratified the offender.” 

His most eloquent speech, in our judgment, is that against 
the Durham Clergy. Campbell, though according it this credit, 
adds, with his usual spirit of detraction, “I would almost say 

that it is worth to be bound up in a collection of oratory with 
Erskine’s and Burke’s.” This peroration is an illustration of his 
best style. 

“If all existing institutions and all public functionaries must henceforth 
be sacred from question among the people ; if, at length, the free press of 
this country, and with it the freedom itself, is to be destroyed — at least let 
not the heavy blow fall from your hands. Leave it to some profligate 
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tyrant, leave it to a mercenary and effeminate Parliament, a hireling army, 
degraded by the lash, and the readier instrument for enslaving its country ; 
leave it to a pampered House of Lords —a venal House of Commons — 
some vulgar minion, servant of all-work to an insolent court; some un- 
principled soldier, unknown, thank God, in our times, combining the talents 
of a usurper with the fame of a captain, — leave to such desperate hands, and 
such fit tools, so horrid a work! But you an English jury, parent of the 
press, yet supported by it, and doomed to perish the instant its health and 
strength are gone ; lift not you against it an unnatural hand. Prove to us 
that our rights are safe in your keeping ; but maintain, above all things, the 
stability of our institutions, by well guarding their corner-stone. Defend the 
Church from her worst enemies, who to hide their own misdeeds, would veil 
her solid foundations in darkness ; and proclaim to them by your verdict of 
acquittal, that henceforward, as heretofore, all the recesses of the sanctuary 


must be visited by the continual light of day, and by that light all its abuses 
be explored.” 


It is interesting to learn from an eye-witness something of 
Brougham’s method of delivery. It will be remembered that he 
concluded his argument for Queen Caroline with a prayer: — 


“You have said, my lords, you have willed —the Church and King 
have willed — that the Queen should be deprived of its solemn service. 
She has, instead of that solemnity, the heart-felt prayers of the people. 
She wants no prayers of mine. But I do here pour forth my humble sup- 
plication at the Throne of Mercy, that that merey may be poured down 
upon the people ina larger measure than the merits of its rulers may 
deserve, and that your hearts may be turned to justice.” 


_ “He delivered the concluding prayer,” says Lord Campbell, 
“very solemnly and impressively, in the well-remembered attitude 
of the Presbyterian clergy of Scotland, when they bless the con- 
gregation at the conclusion of public worship— raising both his 
opened palms above his head at the same height, and holding 
them motionless till his voice ceased.” 

It is well known that he concluded his famous speech from the 
woolsack in favor of the Reform Bill by going down on his knees. 
Campbell gives the following ludicrous account of it : — 


“On the fifth night of the debate, on the second reading in the House of 
Lords, Brougham delivered his great speech in defence of it, which by 
many was considered his chef-d’euvre. It certainly was a wonderful per- 
formance to witness. He showed a most stupendous memory, and extraor- 
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dinary dexterity in handling the weapons, both of ridicule and reason. 
Without a note to refer to, he went through all the speeches of his 
opponents delivered during the five nights’ debate, analyzing them succes- 
sively, and with a little aid from perversion, giving them all a seemingly tri- 
umphant answer. But in looking through the printed speech, as reported 
by himself, I find great difficulty in selecting any passages which would give 
any idea of its excellence, and I must confine myself to the peroration. This 
was partly inspired by draughts of mulled port, imbibed by him very 
copiously towards the conclusion of the four hours, during which he was on 
his legs or on his knees. 

“¢ Among the awful considerations that now bow down my mind, there is 
one which stands pre-eminent above the rest. ‘ You are the highest judica- 
ture in the realm; you sit here as judges, and decide all causes civil and 
criminal, without appeal. It is a judge’s first duty never to pronounce 
sentence, in the most trifling case, without hearing. Will you make this 
the exception? Are you really prepared to determine, but not to hear, the 
mighty cause upon which a nation’s hopes and fears hang? You are. Then 
beware of your decision! Rouse not, I beseech you, a peace-loving, but a 
resolute, people; alienate not from your body the affections of a whole 
empire. As your friend, as the friend of my order, as the friend of my 
country, as the faithful servant of my Sovereign, I counsel you to assist 
with your utmost-efforts in preserving the peace, and upholding and per- 
petuating the Constitution. Therefore, I pray and I exhort you not to 
reject this measure. By all you hold most dear,— by all the ties that bind 
every one of us to our common order, and our common country, I solemnly 
adjure you — I warn you—I implore you — yea, on my bended knees, — 
I supplicate you. Reject not this Bill!’ 

“He continued for some time as if in prayer; but his friends, alarmed 
for him lest he should be suffering from the effects of the mulled port, 
picked him up and placed him safely on the woolsack. 

“Like Burke’s famous dagger scene in the House of Commons, this 
prostration was a failure. So unsuited was it to the spectators, and to the 
actor, that it produced a sensation of ridicule, and considerably impaired 
. the effect of a speech displaying wonderful powers of memory and of intel- 
lect, although hardly deserving the epithets bestowed upon it by the ‘Times’ 
—‘ Overpowering, matchless, and immortal.’” 


Lyndhurst’s reputation was but in its bud when he was made Lord 
Chancellor ; Erskine, famous as an advocate, wholly lost his power 
as a peer: but Brougham, fresh from his popular election in York- 
shire, and with the laurels of the Queen’s trial, and other success- 
ful forensic contests, sprang upon the woolsack, like Minerva fully 
armed, and continued with renewed vigor to wage in the Lords the 
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contests he had begun in the Commons. Here his efforts for the | 
Reform Bill increased his popularity. Campbell says, — 


“ Dedications, attempting to describe his virtues, were showered down 
upon him by all classes, particularly by the clergy ; strangers flocked to 
London from all parts of the kingdom to look at him ; the Court of Chan- 
cery, generally a desert from its dulness, as often as he sat there, was 
crowded to suffocation; when his carriage drew up in the street a mob of 
admirers gathered round to see him get into it, cheering as he passed by; 
and the Italian image boys gave orders for grosses of Lord Brougham in 
plaster of Paris, faster than they could be manufactured.” 


He describes his travels through Scotland as a progress, and 
thus chronicles his dinner on his arrival at his old circuit : — 


“ The carouse, as might have been expected, was the merriest ever known 
on the northern circuit. The Lord High Chancellor dropped all the 
proud trappings of office; himself sang two French chansons a boire, and 
was the life of the company. He declared (and perhaps in the moment 
believed in his own sincerity) how sorry he was that he had ever left the 
circuit, and wished that he might exchange the Great Seal for a nisi prius 
brief, and the drowsy Lords over whom he was condemned to preside, for 
the choice spirits with whom he had now the happiness to fraternize. His 
demeanor was universally allowed to be most amiable and most becoming. 
While the barristers did whatever they could to humor him, and draw him 
out, they all showed a certain deference for him, till a junior, hot with the 
Tuscan grape, proposed that his Majesty should resume his royal title of 
Henry IX., and that they should one by one come and do homage to him 
as the peers did at the coronation of William IV. He thought it was time 
to be gone, so he exclaimed, — 


“* happy low, lie down: 
Uneasy lies the head that wears a crown.’ 


He then took leave, hurried to his hotel, and the sun being up, he 
ordered his carriage, and pursued his journey.” ’ 


He tells of his supping in company with Brougham at Lord 
Jeffrey’s in Edinburgh :— 


“The same night I sat by him at supper at Lord Jeffrey’s, where a large 
party of the most delightful companions I have ever associated with, the 
Edinburgh lawyers of a now by-gone generation, were assembled to meet 
him. We sat up till long after cock-crow, and Brougham was most good- 
natured and agreeable, making us all forget for a time his waywardness, 
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He certainly engrossed by far the largest share of the talk, but every one 
by quickly watching an opportunity might put in a wise saw or a joke, and 
we all parted pleased with ourselves and with him. Noctes caneque 
Detim.” 


“ But he was,” says Lord Campbell, “‘ like little wanton boys, 
that swim on bladders,’ and before three fleeting summers were 
gone, he had not only fallen from power, but he was ungenerously 
deserted by friends, while cruelly assaulted by foes; he was ma- 
ligned by those to whom he had been a benefactor; all mankind 
seemed to be in conspiracy against him; and his own mental fac- 
ulties could hardly bear the shock which they had to sustain.” 

It may be imagined with what delighted malignity Campbell fol- 
lows Brougham in what he terms his “ fall,’ and which he thinks 
equalled only by his predecessor, Cardinal Wolsey’s. Naturally he 
could scarce expect to remain fixed at such a zenith of popularity, 
but his exclusion from office throughout all his subsequent life was 
a constantly bitter draught. It would have been fatal to Campbell, 
the very breath of whose life was office. Campbell relates how he 
took occasion to taunt him, with this exclusion, and in these pages 
absolutely revels in the thought of it. He relates this little inci- 
dent-as occurring as late as 1847 : — 


“While I was reading one evening in the library of the House of Lords, 
Brougham came up to me, and the following dialogue passed between us: 
B. Since Denman’s Act makes a witness who is interested, competent to 
give evidence, tell me how Cottenham is. ©. I hear it reported that you 
are to succeed him. JB. If I were to take the Great Seal again, my first 
proceeding ought to be to seal a commission of lunacy against myself. *C. 
Nevertheless, some say that you are the only man now fit to be Chancellor. 
B. I assure you I never wished to have the Great Seal back after I re- 
signed it. If Melbourne had only treated me with common courtesy we 
need never have quarrelled ; and what madness would it be now for me to 
. take such an office, when I have no child to be the better for my toils. 
Here the tears came into his eyes and rolled down his cheeks.” 


It is one of Lord Campbell’s favorite topics to dilate upon ‘the 
hatred of the law lords for one another, their calumniation, one 
of the other, behind his back. For instance, he says :— 


“T am ashamed when I consider how much I am myself the dupe of this 
system, as practised among the law lords down to the present time. Lynd- 
hurst, in conversing with me, abuses and laughs at Brougham; Brougham 
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abuses and laughs at Lyndhurst. I am morally certain that Brougham and 
Lyndhurst, when talking together, abuse and laugh at Campbell. Yet, 
instead of checking them, I am afraid that I join with them in this wicked 
propensity.” 


If any were seen in company, he is sure to ascribe some evil sig- 
nification to it. He thus speaks of Brougham, 1842, when he be- 
longed to neither party : — 


“ His favorite seat was the woolsack, where he seemed to enjoy divisum 
imperium with Lord Chancellor Lyndhurst. When referring to them in 
debate, I was obliged to call the latter ‘my noble and learned friend on the 
woolsack,’ and the former ‘my noble and learned friend on the edge of the 
woolsack.’ Lyndhurst, pretending a great deference to Brougham’s opinion, 
now acquired a complete ascendancy over him, which he strengthened and 
continued by hints that he himself was sick of office, and could not go on 
much longer with Peel, some of whose measures he did not much relish, 
and whose cold, stiff, priggish manners he exceedingly disliked. By these 
or some other means the two law lords became strictly united, not only as 
political partisans, but as private friends. And they were denominated, 
even in Parliament, the ‘Siamese Twins.’” _ 


But in the case of Lord St. Leonards, he has caught a Tartar. 
St. Leonards and Brougham quarrelled in the House of Lords, and 
Brougham so far forgot himself as to term his antagonist a “ bug,” 
and to describe with an air of loathing his crawling ways and 
verminous propensities. It happened, too, that while Brougham 
was Chancellor and Sugden at the bar, there occurred between them 
a slight dispute, occasioned by Brougham’s writing letters during 
the argument of counsel. As was to be expected, Campbell 
seizes the opportunity of relating these quarrels with great unction, 
and represents Brougham and St Leonards as bitter enemies. Of 
the latter occurrence he writes : — 


“Lord Chancellor Brougham, above all disguise, many times in the 
course of a morning would openly receive letters on the bench, read them, 
and write, seal, and despatch answers, meanwhile listening to the counsel 
and asking them questions. This habit was particularly distasteful to that 
very petulant, though very learned and able, counsel, Sir Edward Sugden 
(now Lord St. Leonards), who tried to correct it, but was unlucky in the 
occasion which he took, and the method he employed, for that purpose. As 
the most marked and effectual intimation of his displeasure, he suddenly 
stopped in the middle of a sentence, while the Chancellor was writing. 
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After a considerable pause the Chancellor, without raising his eyes from the 
paper, said,‘ Go on, Sir Edward, I am listening to you?’ Sugden. 
observe that your Lordship is engaged in writing, and not favoring me with 
your attention.’ Chancellor.—‘I am signing papers of mere form. You 
may as well say that I am not to blow my nose, or take snuff while you 
speak. Sir Edward sat down in a huff; but on this occasion he was 
laughed at, and the Chancellor was applauded.” 


Lord St. Leonards has published a little volume,! setting him- 
self and Brougham right before the public. Recalling the cir- 
cumstances of his reconciliation with Brougham, St. Leonards 
says, — 


“ Gathering himself up and turning half away, he said ‘ Well, I think 
when a man feels that he has done wrong, the sooner he says so the better.’ 
I went up to him, gave him my hand, which he grasped kindly, and I said 
‘I am much obliged to you, and I shall never again think upon what has 
passed.’ . . . From that time till his death Brougham and I were good 
friends, and I cannot but look with displeasure at Campbell’s life of him. 
When he heard that I had declined the Great Seal a second time, he laid 
hold of my two arms in the House of Lords, and urged me to retract my 
refusal. He sent me copies of all his books, and showed me every mark 
of good-will. . . . Lord Campbell knew that for many years Lord 
Brougham and I were on terms of friendship; but as his book would not 
be published till after Brougham’s death, he was safe in reviving in its most 
odious form an attack which Lord Brougham had lived to regret and atone 
for. I can venture to say that nothing would have pained him more than 
the statement I am commenting on.” 


And as to the story of the occurrence in court, Lord St. Leonards 
represents that there was no laughter; that Brougham took the re- 
buke in good part, and ceased the practice of writing letters during 
the argument of counsel. So little is St. Leonards able to appre- 
ciate Campbell’s spirit of meanness that he adds, “ I look in vain 
for any probable cause of Lord Campbell’s rancor against me.” 

To believe implicitly Lord Campbell’s “ Lives of Lyndhurst and 
Brougham ” were to lose all confidence in human nature, and for a 
lawyer to abandon all sense of the dignity of his profession. Lord 
Campbell is said to have remarked to Chief Baron Pollock, when 
they were sitting together in the House of Commons, “ Pollock, we 
lawyers receive the high wages of an infamous profession.” He 


1 “Misrepresentations in Campbell’s Lives of Lyndhurst and Brougham.” Cor- 
rected by St. Leonards (Murray). 
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could not have better illustrated his meaning than by writing this 
book. He has represented the most famous lawyers of his age as 
selfish, malicious, and factious to the last degree,—hating and 
backbiting one another,— influenced not by patriotic consider- 
ations, but simply by the spirit of party, and the desire of self- 
aggrandizement. He represents the law lords acting on appeals 
with no judicial spirit, but from party spite. Upon the appeal in 
O’Connell’s case, Campbell says, — 


“His (Lord Brougham’s) own opinion for affirming the judgment he 
delivered with unjudicial asperity ; and when the judgment was reversed 
according to the opinion of Lord Denman, Lord Cottenham, and Lord 
Campbell, he was actually in a furious rage, saying in his place that ‘the 
decision had gone forth without authority, and would return without re- 
spect.’ He then stepped up to me and whispered in my ear, ‘ You have 
created a Peer. Tindal will forthwith be brought in to vote against you, 
Cottenham, and Denman. Do you suppose that the government will go 
on with a minority of law lords in this House? Tindal has a fair claim 
to the peerage, having been so long Chief Justice of the Common Pleas. 
He is a man to be depended upon, and a Peer he will be.’ I have not 
a doubt that he recommended this step to Lyndhurst and to Peel; for he 
is very fond of offering his advice to any government which he patronizes ; 
but Peel would not listen to it, and Tindal died a commoner.” 


Is it true, then, that an ex-Chancellor, sitting as a judge in the 
highest Court of Appeals of Great Britain, holds his peers patent 
like a brief with retainer on the side of the political party which 
gave it him? Is he bound to vote upon a judicial inquiry with 
that party, whether right or wrong? Was that the deliberate 
opinion of Henry Brougham, one of the most famous Chancellors of 
England? 

We cannot believe that an affirmative answer can in fairness be 
given to these questions. Yet Lord Campbell would have us think 
so. Thus what he has written for the sake of injuring two political 
rivals, redounds to the discredit, not merely of his profession, but 
of his country. The moral he draws is too obvious. The question 
is, are his facts true? If they are, his moral follows, as a mat- 
ter of course. Who does not believe that in the private history of 
every government there is much to be ashamed of, and much which 
the actors would fain see buried in oblivion, — the bickerings, infi- 
delities, heart-burnings, brought about by selfishness and ambition? 
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"But these are not all. Lord Campbell would have us think s0, 
and has sought to add to his own fame by spreading on the record 
the weaknesses and faults of his opponents. But the picture is 
distorted. In the process of photography, if one shall carelessly 
or purposely thrust forward his feet to close proximity with the 
camera, they will, in the result, equal in size if not conceal the 
face and body. So in these lives Lord Campbell has thrust for- 
ward the lower halves of his subjects, and would have us believe 
them to be perfect likenesses of the whole. 


DIGEST OF THE ENGLISH LAW REPORTS. 


DIGEST OF THE ENGLISH LAW REPORTS FOR AUGUST, 
SEPTEMBER, AND OCTOBER, 1869. 


Action. —See Money Hap anp RECEIVED. 
ADMINISTRATION. —See ExEcUTOR AND ADMINISTRATOR. 


ADMIRALTY. 


A vessel with.her anchor down, but not actually holden by and under the 
control of it, is ‘‘ under way,” within the meaning of the Admiralty Regulations, 
1858. — The Esk, L. R. 2 A. & E. 350. 

See Cotzision. 


AGent.—See anp AGENT. 
AssiGnrEs.—See Costs, 1. 
AssIGNMENT. — See EquiTaBLeE AssIGNMENT. 
Assumpsir.— See Monty Hap anv REcEIvED. 
BartmMent. — See NEGLIGENCE, 1. 
Bank. —See Bankruptcy, 4; NEGLIGENCE, 1. 


BANKRUPTCY. 


1. In July, A. voluntarily gave to B., his principal creditor, a bill of sale of 
all his goods, &c., with a power to enter and sell if, &e. In October, B. entered 
and sold the goods for less than his debt. In November, A. was adjudged a 
bankrupt on his own petition, and the creditors’ assignee sued B. for the con- 
version of said goods, and also for money had and received. Held, that as there 
could be no relation to an act of bankruptcy previous to the bankrupt’s own 
petition, neither count could be maintained. — Marks v. Feldman, L. R. 4 Q. B. 
481. 

2. J. deposited bills of lading for cotton and coffee with G., as collateral 
security for G.’s acceptances. J. afterwards authorized G. to sell the cotton and 
coffee and receive the proceeds. Later, J. became bankrupt. The cotton was 
sold before J.’s bankruptcy ; the coffee did not arrive till afterwards, and after 
the acceptances had been paid, but was then sold, J. being in G.’s debt. Held, 
a case of mutual credits. (Ketty, C. B., dissentiente as to the coffee.) (Judg- 
ment of Common Pleas reversed. Exch. Ch.) — Astley v. Gurney, L. R. 4 C.P. 
714. 

8. A. sued B., C., and D. on a joint debt. The defendants pleaded a set-off. 
(12 & 18 Vict. c. 106, § 171.) A. replied that before plea D. had become bank- 
rupt. Held, a good replication.— New Quebrada Co. v. Carr, L. R. 4 C. P. 
651. 

4. Although a bankrupt’s shares in a bank have been declared forfeited by the 
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bank for a debt due to it, the bank may prove for the full amount of its debt; 
and the forfeiture, if questioned, must be tried in an independent proceeding. — 
Ex parte Rippon, L. R. 4 Ch. 639. 

5. After a company was ordered to be wound up, some of its debts were 
bought by contributories for much !ess than the sums actually due. Held, that 
the full amount of the debts might be proved for. — In re Humber Ironworks Co., 
L. R. 8 Eq. 122. 

See Costs, 1; Frxture, 1; Iyrerest. 


Benerit Society. 


Among rules, mostly those of a Friendly Society, was this: ‘‘ Any free or non- 
free member or members leaving his or their employment under circumstances 
satisfactory to the branch or executive council shall be entitled to the sum of 15s. 
per week.” An officer of the society testified that members would not be allowed 
to go where there were strikes, if they could prevent them, and that money would 
be granted to send them another way. Held (per Cocksurn, C.J., & MELLoR, 
J.; Hannen & Hayes, JJ., dissentientibus), that, taking the rules with the evi- 
dence, one of the purposes of this society was to support strikes, and was illegal 
as in restraint of trade. — Farrer v. Close, L. R. 4 Q. B. 602. 

Britt oF Lapixne. — See Saxe. 


Brits anp Notes. 
In an action against M., as an indorser of a bill of exchange, brought by a 


bona fide holder for value, the jury were instructed that ‘‘ if the defendant’s 
signature was obtained upon a fraudulent representation that it was a guarantee, 
and the defendant signed it without knowing that it was a bill, and under the 
belief that it was a guarantee, and if he was not guilty of any negligence in so 
signing the paper, he was entitled to the verdict.” — Held, that the direction was 
right. — Foster v. MacKinnon, L. R. 4 C. P. 704. 

See CHEQue. 


CHEQUE. 


1. If there are not effects in a bank on which a cheque is drawn sufficient for 
its payment when presented, and it is presented at the time when the drawer has 
reason to expect it will be, and he has no ground to expect that it will be paid, he 
is not entitled to notice of dishonor; although at the time of drawing it, but before 
. the agreed time of presentment, there were sufficient effects. — Carew v. Duck- 
worth, L. R. 4 Ex. 313. 

2. June 4, A. drew a cheque on H. & Co. at Falmouth, in favor of defendant, 
who transferred it to the plaintiffs, his bankers at Truro, on the 5th. On 
the same day the plaintiffs sent the cheque to B. & Co., their agents in Lon- 
don, who received and presented it on the 6th to H. & Co.'s agents in London. 
On the same day H. & Co.’s agents forwarded the cheque to H. & Co., who 
received it on the 7th. On that day H. & Co.’s agents in London failed. 
On the 7th B. & Co. wrote to H. & Co. to return the cheque or to pay it. On 
the 8th H. & Co. wrote, declining to do either, and stopped payment on the 9th. 
The plaintiffs gave defendant notice of dishonor on the 9th. Held, that defendant 
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was liable. The cheque was presented, and notice of dishonor was given, in due 
time. — Prideaux v. Criddle, L. R. 4 Q. B. 455. 
See Principat AGENT. 


Crius.—See Company, 2. 


CopiciL. 

At a testator’s death there was found what purported to be a codicil to his last 
will and testament, which referred only to the dispositions of a deed of gift. 
Before the deed he had executed several wills, none of which were found. Held, 
that the codicil should be admitted to proof. — Black y. Jobling, L. R. 1 P. & D. 
685. 

See Wit, 2. 

CoLusion. 

Two steamships, the Q. and the R., each under the charge of a compulsory 
pilot, came into collision in the Thames. The Q. was solely to blame, and after 
the collision she rendered no assistanee to the R., and showed no excuse for 
having failed to do so. Held, that the owners of the Q. were liable, although 
she had a pilot on board. The master was ‘‘the person in charge” of the Q. at 
the time under 25 & 26 Vict. c. 63, § 33. — The Queen, L. R. 2 A. & E. 354. 


Company. 
1. A company, incorporated for the working of collieries, contracted with A. 
for the erection of a pumping engine and machinery for use in the colliery, 
and paid him part of the price. Held, that the company could maintain an action 


against A. for breach of the contract, though the contract was not under seal. 
(Exch. Ch.) — South of Ireland Colliery Co. v. Waddle, L. R. 4C. P. 617 ; s.c. 
L.R. 3 C. P. 463; 3 Am. L. Rev. 268. 

2. A mutual insurance association was formed, but not incorporated. By 
their rules the members were to severally, not jointly or in partnership, each in 
proportion to the amount of his own insurance, insure the ships of the other 
members. The affairs of the association were to be managed by a committee ; 
and all moneys of the association were to be kept in their name at a banker's. 
Held, that outside creditors could only look to those who gave the orders, not to 
the association or the members as such. — In re London Marine Ins. Association, 
L. R. 8 Eq. 176. 

See Bankruptcy, 4,5; Benrrit Society; INTEREST. 

Conceatment. — See Insurance, 2. 


Conpition. — See Insurance, 3; LANDLORD AND TENANT. 
Conrurct or Laws. — See Foreign GoveRNMENT; DomiciLe; INSURANCE; 
Sramp, 2; Witt, 2. 

Conspiracy. — See PARLIAMENT. 

Construction oF InstruMENtTs. — See Benerit Society; Deep; 
ASSIGNMENT; GUARANTEE; InsuRANCE, 2-4; Lecacy, 1, 2; SraturTe; 
Trust; 5. 

Contract. 
A party caused an agreement for the purchase of a warehouse to be made out 
in the name of his nephew, paid part of the purchase-money, and induced his 
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nephew to sign on the faith of his representation that he would give him the ware- 
house, and pay the balance due. He then died testate, without having provided 
for such payment. Held, that it must be made out of his assets. — Skidmore v. 
Bradford, L. R. 8 Eq. 134. 
See Company; ForeriGN GOVERNMENT; COVENANT; GUARANTEE; INsuR- 
ance; Novation ; Speciric PerrormMance; Sramp, 1. 
Contrisutory. — See Bankruptcy, 5. 


Corporation. —See Company, 1. 


Costs. 


1. The court will not require security for costs to be given by a plaintiff who 
sues as the assignee of a bankrupt for the benefit of the estate, although he is in 
insolvent circumstances. — Denston v. Ashton, L. R. 4 Q. B. 590. 

2. Nor by two executors, one of whom is out of the jurisdiction, and the 
other insolvent. — Sykes v. Sykes, L. R. 4C. P. 645. 


CovENANT. 


1, A., a brewer, sold land to B., who covenanted with him that A. his heirs 
and assigns should have the exclusive right of supplying beer to any public house 
to be erected on the land, but A. did not covenant to supply it. C. bought part 
of the land with notice of the covenant, built a public house, and supplied it with 
his own beer. A. filed a bill to restrain C., alleging that A. had always been 
ready to supply good beer at a fair price. A demurrer was overruled. The 


covenant was not void. — Catt v. Tourle, L. R. 4 Ch. 654. 

2. A lessee having covenanted to use the demised premises for the sale of 
spirits, the lessor covenanted not to build or keep any house for such sale within 
half a mile of said premises. Held, that an assignee of the lease could not sue 
the lessor on his covenant. — Thomas v. Hayward, L. R. 4 Ex. 311. 

See LanpLorp anp TENANT. 


CurTEsY. 


A husband may have curtesy in an equitable fee given to the separate use of 
his wife. — Appleton v. Rowley, L. R. 8 Eq. 139. 


Custom. —See Morreace, 3. 
Damaces. — See VENDOR AND PurcCHASER OF Reat Estate. 
Drstor Creprtor. —See Novation. 


Deep. 

The grant of a warren of conies in B., ‘‘ and all that lodge thereupon built, 
called,” &c., which warren extends itself ‘‘ in and over the wastes of B.,” with a 
reservation of rent ‘‘for” the same, does not pass an estate in the soil of said 
wastes. — Earl Beauchamp v. Winn. L. R. 4 Ch. 562. 

See Trust. 


Demanp. —See CHEQue, 2. 


DESERTION. 


A wife having reason to believe that her husband had been guilty of adultery, 
separated from him, and instituted a suit for divorce, in which she failed. The 
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husband never thereafter sought to resume cohabitation, nor did the wife, and it 
was not resumed. Held, that these facts did not constitute desertion by the 
husband. — Fitzgerald v. Fitzgerald, L. R. 1 P. & D. 694. 
Deviation. — See Insurance, 2. 
Devisr. —See W111, 5. 


Discovery. 

A defendant, in a suit for infringement of a patent, in order to prove that 
there was no novelty in the plaintiff’s patent, interrogated the plaintiff as to the 
inventions described in the specifications of previous patents, and asked him to 
show in what respect they differed from his. The plaintiff declined to answer, 
on the ground that these were not questions of fact, and that they related to the 
plaintiff's case. Held, that he must answer. A defendant may ask any questions 
tending to destroy the plaintiff’s claim. 

An exception bad in part, is not necessarily wholly bad. — Hoffman v. Postill, 
L. R. 4 Ch. 673. F 

Drvorce.—See DeserTion. 


When a domicile of choice is abandoned, the domicile of origin revives and con- 
tinues until a second domicile of choice is acquired. — Udny v. Udny, L. R. 1H. 
L. Se. 441. 

Exection. — See Perretuiry, 2. 


EquitTaBLE ASSIGNMENT. 
_A., having wheat ex vessel M., in the hands of a factor for sale, borrowed 
5001. from B., and gave B. his acceptance at two months, describing the consid- 
eration as ‘* value received in wheat ex M.;” and it was orally agreed to renew 
the bill from time to time until A. should receive from the factor the proceeds 
of the wheat. Held, that this did not amount to an equitable assignment of the 
fund in the hands of the factor. — Field v. Megaw, L. R. 4 C. P. 660. 
EquitaBLe Conversion. — See Tenancy ry Common. 
EquitaBLE PLea.—See PLEADING. 
Equity PLEADING aND Practice. — See Discovery; Sprciric PEeRForm- 
ANCE, 1. 
EvipEence. — See Stamp, 2. 
Exception. —See Discovery. 
Executor aND ADMINISTRATOR. —See Costs, 2; Money Hap anp RECEIVED; 
Sramp, 2; Wu, 3. 


Fixture. 


1. A lessee of rolling mills made an equitable mortgage of the same, and 
afterwards became bankrupt. On a case stated between the mortgagees and 
the assignees, held, (1) That duplicate iron rolls, which had been fitted to the 
machine and used, were fixtures, and passed to the mortgagees; (2) so were 
straightening plates embedded in the floor; (3) but rolls which had not yet been 
fitted to the machine ; and (4) weighing machines which were placed in bricked 
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holes, the weighing plate being level with the ground, but which were not fixed to 
the brickwork, were not fixtures, and passed to the assignees. — In re Richards, 
L. R. 4 Ch. 630. 

2. A steam-engine and boiler, annexed to the freehold for the more convenient 
use of them, and not to improve the inheritance, and capable of being removed 
without any appreciable damage to the freehold, pass under a mortgage of the 
freehold (Exch. Ch.).— Climie v. Wood, L. R. 4 Ex. 328; 8. c. L. R. 3 Ex. 257; 
8 Am. L. Rev. 271. 


GOVERNMENT. 


By a convention between the government of Peru and a Peruvian company, 
all guano to be shipped from Peru to England and Ireland was to be consigned to 
the company, which was to sell the same, and hold the net proceeds at the disposal 
of said government. Said government afterwards negotiated a loan in England, 
hypothecating for the same all the guano to be shipped as above, and agreeing 
that out of the proceeds of said guano a certain sum should be applied half- 
yearly in redemption of the loan bonds. Bondholders sued to enforce the appli- 
cation of the proceeds in England to redemption as agreed. The Peruvian 
government was made a party, but did not appear. Held, that the court had no 
jurisdiction. 

The loan was governed by the law of Peru. 

The above redemption was to be made by paying off at par bonds to be drawn 
by lot when the bonds should be above par, and by purchasing at the market price 
when the bonds should be at or below par. The government cancelled bonds 
which had been given up to it in exchange for bonds of a subsequent loan, to the 
stipulated amount at the price at which the subsequent loan was contracted, 
being a higher price than that of the bonds of the first loan, as quoted on the 
London Stock Exchange. Held, a compliance with the contract. — Smith v. 
Weguelin, L. R. 8 Eq. 199. 

ForreiturE. —See LanpLorp TENANT. 
Fraup. — See Butts anp Notes; Contract; FravupULENT CONVEYANCE; 
Wire's Equiry. 


FRAUDULENT CoNVEYANCE. 


A debtor, at a time when he knew that a writ of sequestration would be issued 
against him, mortgaged all his property to trustees for five of his creditors. By 
the deed the debtor was to remain in possession of his property for six months, 

* but not so as to let in any execution or sequestration, and in case any such should 
be enforced, his possession was to cease. A writ of sequestration was subse- 
quently issued. Held, that the deed was not void under 13 Eliz. c. 5, as against 
the sequestrators. — Alton v. Harrison, L. R. 4 Ch. 622. 

Fraups, Statute or.—See Speciric PERFORMANCE, 1. 
Frrenpiy Society. — See Benerir Society. 


GUARANTEE. 


1. The defendant gave to the plaintiff, a cattle dealer, this guarantee: ‘501. I, 
J.M., of, &c., will be answerable for 50/. sterling that W. Y., of, &c., butcher, 
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may buy of Mr. J. H., of, &c.” It appeared from the circumstances under 
which the guarantee was given, that the parties contemplated a continuing supply 
of stock to W. Y. in his trade as a butcher. Held, a continuing guarantee to the 
extent of 501. — Heffield v. Meadows, L. R. 4 C. P. 595. 

2. The following: ‘ In consideration of the Union Bank agreeing to advance 
and advancing to R. & Co. any sum or sums of money they may require during 
the next eighteen months, not exceeding in the whole 1000/., we hereby jointly 
and severally guarantee the payment of any such sum as may be owing to the 
bank at the expiration of the said period of eighteen months ;” is a continuing 
guarantee. — Laurie v. Scholefield, L. R. 4 C. P. 622. 

Herr anp Personat REPRESENTATIVE. —See TENANCY Common. 


Hussanp anp Wire. —See Curtesy; Desertion; Money Hap anp Re- 
CEIVED; Revocation or WiLL; Wire's Equity. 


Contract. —See Covenant, 1. 
Inscnction. — See Covenant, 1. 
Insotvency. —See Costs; INTEREsT. 


INSURANCE. 


1. Trustees under a will agreed to advance to A. a sum to which his wife 
would be entitled at twenty-one, if B. would be surety for repayment of the sum 
if A.’s wife should die before that age. B. consented, on condition that the 
wife’s life was insured. The sum was advanced, and A. effected an insurance in 
his wife’s name on her own life. Held, that as A. was interested in the policy, and 
his name was not inserted therein, it was void under 14 Geo. III. c. 48, § 2.— 
Evans v. Bignold, L. R. 4 Q. B. 622. 

2. Plaintiff obtained insurance from defendant on bone-ash on board his vessel 
‘* cleared from A. and port or ports of loading in the province of B.,” to port, 
&c., knowing that the vessel was to load at L., a geographical port in the prov- 
ince of B., but not informing the defendant of the fact. Had the latter known 
it, he would have charged a higher premium; but underwriters did not then 
know that L. was a port of loading. Vessels loading at L. had to return to and 
to clear from A. The vessel and cargo were lost in so returning. Held, (1), 
that L. was a port of loading within the policy; (2), that there was no conceal- 
ment; (3), that there was no deviation. — Harrower vy. Hutchinson, L. R. 4Q. 


B. 523. 


3. Defendants in London insured the plaintiffs upon gold ‘in the ship called 
the Dutchman,” for a certain voyage, against, inter alia, perils of the seas, with 
the usual suing and laboring clause. The ship was at the time English, but 
afterwards became a Russian ship, without the knowledge of either plaintiffs or 
defendants. The ship was wrecked in Turkish waters, and the gold was taken in 
charge by the Russian consul. By the judgment of his court, which had juris- 
diction, the gold was ordered to pay a much larger sum, by way of contribution, 
than it would have been had the ship remained English. An appeal might have 
been, but was not, taken, and the sum was paid in order to get back the gold. 
In an action to recover a part of the sum so paid from the insurers, held, (1), that 
as there was no express warranty that the ship should continue English, none 
could be implied; (2), that whether the Russian judgment was according to law 
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or not, the compulsory payment was a direct consequence of the wreck, and so 
was a loss by perils of the seas; (3), that the plaintiffs were not bound to have 
appealed. — Dent v. Smith, L. R. 4 Q. B. 414. 

4. Insurers agreed that if the plaintiff should be compelled to pay ‘‘ as dam- 
ages” for running down any other ship any sum, &c., they would repay him a 
certain proportion of such sum. The policy also contained the usual suing and 
laboring clause. Plaintiff successfully defended the action against him for run- 
ning down another ship. Held, that he could not recover the costs of defence 
from the insurers (Exch. Ch.). — Xenos v. Fox, L. R. 4 C. P. 665; s.c. L. R. 
3C. P. 630; 3 Am. L. Rev. 701. 

See Company, 2; Stamp, 1. 


INTEREST. 


In the winding up of an insolvent company, dividends are to be paid on the 
debts as they stand at the date of the winding up. Subsequent interest is to be 
allowed only in case of a surplus, when dividends will be applied first to interest 
then due, and then to principal.— Warrant Finance Co.’s Case, L. R. 4 Ch. 
643. 

See Lecacy, 3; Stamp, 2. 

IntTeRROGATORY. — See Discovery. 
JurispicTion. —See ForeiGN GOVERNMENT. 


LANDLORD AND TENANT. 


In 1860, A. made a lease to B., who covenanted therein not to assign or part 
with the possession of the premises without A.’s written consent, and there was 
are-entry clause. In 1865, B. with A.’s written assent to the transfer on the old 
terms, sold to C., and let him into possession without a formal assignment. In 
1867, C., with A.’s written assent, assigned the term to trustees for creditors. 
The trustees sold to defendant, who took possession. Held, that there had been 
no forfeiture. There was never an assignee of the whole term, so as to be sub- 
ject to the covenants in the lease, and B.’s covenant was not broken by letting C. 
into possession as he did, nor by the transfer by the trustees to defendant. — 
West v. Dobb, L. R. 4 Q. B. 634. 

See Covenant, 2. 

Law or Nations. — See ForeiGN GOVERNMENTS. 


Lease. — See Covenant, 2; LanpLoRD aND TENANT. 


Leaacy. 


1. A testator gave to his wife ‘‘ any money that I may die possessed of, or 
which may be due and owing to me at the time of my decease.” He had insured 
his own life. Held, that the debt accruing under the policy at his death passed 
by the above bequest. — Petty v. Willson, L. R. 4 Ch. 574. 

2. Bequest to A. and B. as tenants in common, ‘“ and their respective heirs or 
representatives.” A. died before the testator. Held, that A.’s share lapsed. 
The words were words of limitation. — Appleton v. Rowley, L. R. 8 Eq. 139. 

3. A contingent legacy which is given to an infant, and which, or the income 
of which, the executors are empowered to apply for his maintenance, or education, 
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or benefit during minority, as they shall think proper, carries interest from the 
death of the testator, although he may not have stood in loco parentis to the infant, 
—In re Richards, L. R. 8 Eq. 119. 

See Power; Wut, 5. 

Lex Loct. See Foreign GOVERNMENT. 

To charge A. in the newspaper with ingratitude in politically opposing B., and 

to allege that at a past time A. was in pecuniary straits, and was aided by B., 


and had since paid his debts, as the only support of the charge, is libellous. ~ 
Cox v. Lee, L. R. 4 Ex. 284. 
Lien. 

A policy of insurance was assigned by A. to B. as a security for a judgment 
debt due from A. to B., on which B. had created a charge in favor of C. The 
premiums were paid by B. during his life, and after his death by his adminis- 
trator, at first of his own authority, and afterwards by the direction of the court 
in an administration suit. Held, that, as against C., the administrator of B. 
had a lien upon the money payable under the policy for the premiums paid by 
him, but not for those paid by B.— Norris v. Caledonian Insurance Co., L. R. 
8 Eq. 127. 

See Venpor Purcuaser oF Reat Estate. 

Marriace. —See Revocation or WILL. 
Marrrep Woman. —See Wire's Equiry. 
MarsHALLING or Assets.— See MorrGace, 2. 


Master SERVANT. 


Defendant sent his carman and clerk with a horse and cart to deliver some 
wine, and bring back some empty bottles. Instead of returning directly, as was 
his duty, the carman, when about a quarter of a mile from the defendants offices, 
drove off in another direction on business of the clerk’s; and, while he was thus 
driving, negligently ran over the plaintiff. Held, that defendant was not liable. — 
Storey v. Ashton, L. R. 4Q. B. 476. 


Mistake. — See Sprcuric PerrorMance, 2. 


Money Hap anv REcEIvVED. 
The defendant received money for a married woman, and wrote to her that he 


held it at her disposal. The wife died, and then the husband, who had not inter- - 


fered in the matter; and the wife’s administratrix sued the defendant for money 
had and received to the use of the wife. Held (Ketziey, C. B., dissentiente), 
that the action could be maintained, and by the wife’s representative (Exch. Ch.). 
- - Fleet v. Perrins, L. R. 4 Q. B. 500; s.c. L. R. 3 Q. B. 536 ; 3 Am. L. Rev. 
273. 

See Bankruptcy, 1. 


MortTGAGE. 


1, A mortgagee is bound to convey the legal estate in the mortgaged property, 
and to deliver up the title deeds, to a person from whom he has accepted a tender 
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of his principal, interest, and costs, although such person may have only a partial 
interest in the equity of redemption. — Pearce v. Morris, L. R. 8 Eq. 217. 

2. A party entitled to funds A. and B. made three mortgages: (1) of A. and 
B.; (2) of A. only; (3) of the surplus of both funds after payment of 1 and 2. 
Fund A. was absorbed in paying mortgage 1. Held, that fund B. must be ap- 
plied in satisfaction of mortgage 2 in full, in priority to mortgage 3.— In re 
Mower’s Trusts, L. R. 8 Eq. 110. 

8. A second mortgagee, with notice of a prior mortgage to secure a sum and 
future advances, is not affected by advances made by the first mortgagees after 
they have notice of the second mortgage. 

The mortgagor was a publican, the first mortgagee a brewer, the second a 
distiller. A contrary custom was alleged in such cases. Held, that it was not 
proved, and was bad for want of mutuality and defined limits. — Daun v. City of 
London Brewery Co., L. R. 8 Eq. 155. 

See Fixture; Lien; Trust. 


Morvat Crepits. —See Bankruptcy, 2, 3. 
NaviGaBLE WaTeER. — See STaTUTE. 


NEGLIGENCE. 


1. A bank received gratuitously a box of which the owner kept the key. The box 
was placed in the outer of three strong rooms, together with other customers’ boxes 
and much property of the bank. The cashier of the bank had access to this room 
and abstracted some of the contents of said box. After this was discovered some 
further precautions were taken by the bank. Held, that there was no evidence on 
which the jury could properly find that the bank was wanting in ordinary care. — 
Giblin v. McMullen, L. R. 2 P. C. 317. 

2. The plaintiff on getting into a railway carriage, having a parcel in his right 
hand, placed his left hand on the back of the open door to aid him in mounting 
the step. It was after dark, and he could see no handle, if there was one. The 
guard, without warning, slammed the door, throwing the plaintiff forward and 
crushing his hand between the door and door-post. Held, that the defendants 
were not entitled to a nonsuit. The jury were justified in finding that the guard 
was negligent and that the plaintiff was not. (Exch. Ch.) — Fordham v. Brigh- 
ton Railway Co., L. R. 4 C. P. 619; s.c. L. R.3 C. P. 368; 3 Am. L. Rev. 105. 

See MasTER AND SERVANT. 


. Notice. — See CHEQuE. 


Novation. 


A. advanced money to B., with which to build a railway; then B. transferred 
his business to C. and afterwards gave his note to A. for the above money, A. 
writing that he looked to B. and knew nothing of C. in the matter. C. had the 
benefit of A.’s advance. A year afterwards, A. applied to C. for a year’s interest, 
which C. paid, and sent to A., B.’s cheque for the sum remaining to his credit, 
directing A. to place it to the credit of C. Held, that C. had not become debtor 
to A. in B.’s place, and that A. could not prove against C.’s estate. —In re 
Smith, Knight, § Co., L. R. 4 Ch. 662. 
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PARLIAMENT. 


Members of either House of Parliament are not criminally liable for a conspir- 
acy to make statements which they know to be false, in the House, to the injury 
of a third person. — Ex parte Wason, L. R. 4 Q. B. 573. 


Partnersuip. — See Company, 2; TENANCY tn CoMMON. 


PATENT. 


A. filed a provisional specification and obtained provisional protection. B. 
afterwards did the like and obtained a patent for a similar invention within the 
period of A.’s provisional protection. A. then petitioned for a patent dated as of 
the date of his provisional protection. Held, that A. could only have a patent 
for such part of his invention as was not covered by B.’s patent, to be dated with 
the actual date of the petition. — Ex parte Bates § Redgate, L. R. 4 Ch. 577. 

See Discovery. 


Payment. — See Principat AND AGENT. 
PeERIL OF THE SEA. — See INSURANCE, 3. 


PERPETUITY. 


1. A power coupled with a term for five hundred years given to trustees to 
enter and manage an estate during the minority of successive tenants in tail, 
for life, in tail, again for life, and so on, is void for remoteness, although all the 
tenants for life are in esse. — Floyer v. Bankes, L. R. 8 Eq. 115. 

2. A., having a power under her marriage settlement to appoint a fund in favor 
of the children of the marriage, appointed part of the fund by will to her son C. for 
life, with remainder to such persons as he should by will appoint. There was a 
general residuary appointment of the fund, subject to all other appointments of 
the same, to A.’s daughters, to whom A. left other property also. Held, that the 
appointment to C.’s appointees was too remote, and that A.’s daughters took that 
part of the fund; also that said daughters were not put to their election. —Wol- 
laston vy. King, L. R. 8 Eq. 165. 


Prot. — See CoLuision. 


PLEADING. 


1. Toa declaration on a bill of exchange by the drawer and payee, the defendant 
pleaded that he accepted the bill on the condition agreed on by him and the plain- 
tiff as part of the consideration for the bill; viz., that in a certain event which had 
occurred, the plaintiff would renew the bill. Held, on demurrer, that the plea 
must be taken as alleging a written agreement, and was therefore good. — Young 
v. Austen, L. R. 4 C. P. 553. 

2. Action on an award adjudging the price to be paid for shares in a bank which 
the plaintiff had elected, under 25 & 26 Vict. c. 89, § 161, to have purchased by 
the bank before it was voluntarily wound up and its business transferred to 
another comipany. Equitable plea, that plaintiff in consideration, &c., promised 
to consent to the winding up, &c., and to exchange his shares for shares in the 
new concern. Held, that the plea was bad. The defendant’s remedy, if any, 
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was a cross action for breach of contract.— DeRosaz v. Anglo-Italian Bank, L. R. 
4 Q. B. 462. 


PiepGe. — See ForEIGN GOVERNMENT. 


Power. 


A testatrix, having a general power of appointment over sums of money, gave 
pecuniary legacies followed by a bequest of the residue of her property. Held, 
that the legacies as well as the residuary bequest operated as appointments under 
the power, under 1 Vict. c. 26, § 27. — In re Wilkinson, L. R. 4 Ch. 587. 

See Perrerurry; REvocaTION oF WILL. 


Practice. — See Costs; Propuction or DocuMENTs. 


PRINCIPAL AND AGENT. 


The defendant, A., having purchased copyhold land, was admitted by C., who 
had acted as his attorney in completing the purchase, and had been appointed by 
the steward of the manor as his deputy for that turn to admit A. Nine days 
afterwards A. gave C. a cheque on A.’s bankers for a sum including the lord’s fine, 
steward’s fees, and C.’s charges as A.’s attorney. A. crossed the cheque at C.’s 
request to C.’s bankers. The amount of the cheque was paid by A.’s bankers to 
C.’s bankers, who retained the money for a debt due to them from C. The lord 
sued A. for the fine. Held (per Bovitt, C.J., & Monracur Smitu, J., BYLes, 
J., dissentiente), that if C. had power to receive the fine, he could only receive it 
in cash or the equivalent of cash, which might be handed over as it was received 
to the lord; and that as against the lord the crossed cheque for a larger sum was 
no payment. — Bridges v. Garrett, L. R. 4 C. P. 580. 

See Company, 2; Master anp Servant; Sate; Srrciric Perrorm- 
ANCE, 1. 

Priority. — See Morreace, 2, 3. 
PriviteGe. — See ParLiAMENT. 


PriviteGep CommunicaTion. — See Propuction oF DocuMENTS. 


PropuctTion oF DocuMENTSs. 


Tn an action against a railway company for a personal injury sustained by 
a passenger on their railway, the court allowed inspection of communications 
made by agents of the company in the ordinary course of their duty, to inform 
the company on the subject, whether made before or after litigation was begun, 
the same not being made confidentially with a view to litigation; those made with 
such a view are privileged. — Woolley v. North London Railway Co., L. R. 4 C. 
P. 602. 


Promissory Notr.—Sce Brrts anp Nores. 
ProxmmaTEe Cause. —Sce INsuRANCE, 3. 
Rattway. — See NEGLIGENCE, 2; Propucrion oF DocuMENTS. 
RecourMEntT. — See TENANT FOR Lire AND REMAINDER-MAN. 
REPRESENTATION. — See CoNnTRACT. 


Restraint OF TrapE.— See Benerit Socrety ; Covenant, 1. 
VOL. lv. 20 
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Revocation or WILL. 


By the will of A. a power was given to B. to appoint by will, and in default of 
her appointment, the property was to go to the persons who at her decease should 
be her “next of kin.” B. appointed by will to C. and afterwards married him, 
C. died in B.’s lifetime. Held, that the above words ‘‘ next of kin” did not 
imply the same class as under the Statute of Distribution, and that therefore the 
will was not revoked. 1 Vict. ¢. 26, § 18. — Goods of Mc Vicar, L. R. 1 P. & D. 
671. 

See Copici.; W111, 3. 


SALE. 


The plaintiff, in England, sent an order to P., in Brazil, to buy cotton for him. 
P. bought cotton, and shipped it in the defendant's vessel; the invoice was made 
out as shipped on account and risk of the plaintiff, but the bill of lading was taken 
deliverable to P.’s order or assigns. P. wrote to the plaintiff, advising the ship- 
ment and saying, ‘‘ Enclosed, please find invoice and bill of lading; we have 
drawn upon you for the amount in favor of our agents, to which we beg your 
protection.” The invoice was enclosed, but the bill of lading, indorsed in blank 
by P., was sent with the bill of exchange to P.’s agent in England. The agent 
sent the two documents to the plaintiff, who retained the bill of lading, but 
returned the bill of exchange unaccepted, on the ground that P. had not complied 
with his order. The plaintiff presented the bill of lading to the defendant, but he, 
being advised by P.’s agent, refused to deliver the cotton. On a case stated, 
the court having power to draw inferences of fact: Held (CLeassy, B., dubitante), 
that P.’s intention was, that the bill of lading should not be handed over until the 
bill of exchange was accepted ; that no property, therefore, passed to the plaintiff, 
and the defendant’s refusal was right. (Exch. Ch.) — Shepherd v. Harrison, L. 
R. 4 Q. B. 493; s. c. ib. 196; 3 Am. L. Rev. 718, 714. 

Sear. — See Company, 1. 
Set-orr. — See Bankruptcy, 2, 3. 
SETTLEMENT. — See Wire’s Equity. 
Sare.—See ApmiraLtty; CoLusion; Insurance, 2, 4. 


Stanper. — See Lise. 


Spreciric PERFORMANCE. 


1. In a bill filed by a purchaser for specific performance of a contract to sell 
land, it was alleged that the defendant P. informed the plaintiff that a written 
agreement was executed, and ‘‘ thet P. entered into the said agreement . . . as the 
agent for” the plaintiff, but that P. refused to give the plaintiff the benefit of the 
contract. It appeared by the bill that the agent was appointed orally. Demurrers 
by the two defendants, the agent and the vendor, were overruled. A written 
contract was sufficiently alleged, and would be enforced, although there was no 
written appointment of the agent. — Heard v. Pilley, L. R. 4 Ch. 548. 

2. The whole of an estate, except a small plot, was put up for sale in lots, sub- 
ject to the restriction that no public house should be built upon ‘the property.” 
In the particulars of sale the property was described as the M. estate, and in the 
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plan annexed, all the lots were colored, but the excepted plot was uncolored like 
the lands of adjoining owners, though, unlike them, it was not marked with the 
owner's name. ‘There was nothing else to show that the vendor owned said plot. 
It was improbable that a public-house would be built on any of the adjoining 
estates. A suit for specific performance was brought against one who had pur- 
chased a lot within a hundred yards of the excepted plot, believing that the whole 
of the vendor’s estate was included in the particulars, and so would be subject to 
the restriction. Held, that the vendor could only compel it on entering into a re- 
strictive covenant as to the excepted plot. — Baskcomb y. Beckwith, L. R. 8 Eq. 
100. 


Sramp. 


1, S. agreed by writing to become a member of a mutual insurance company in 
respect of an insurance for £300 on his own ship; but no stamped policy was ever 
executed. He paid a call for losses of other members, and made a claim for a 
loss of his own, but before it was paid the association was ordered to be wound up. 
Held, that S. was not a contributory. The contract was invalid for want of a 
stamp under 35 Geo. IIL c. 63.—Jn re London Marine Ins. Association, L. R. 
4 Ch. 611. 

2. A., a married woman, was next of kin to one who died domiciled in England, 
intestate, and leaving personal property there. A.’s husband, B., did not reduce 
said property to possession in A.’s life, and after A.’s death did not take out 
administration to her. A. and B. were always domiciled in America, and died 
leaving a child, C., there. C. empowered D., in England, to take out administra- 
tion for him. D. took out one to C.’s father, B., and one to A. Held, that this 
was right, and that a stamp duty was payable on each. Lord Westsury diss. 
on the ground that by the law of A.’s domicile, of which the court were bound 
to take notice, it would have been sufficient to take one out to A. 

When interest is recoverable by the letters of administration it is chargeable 
with duty under 55 Geo. III. ¢. 184. — Partington v. Attorney General, L. R. 4 H. 
L. 100. 


STATUTE. 


The defendants being empowered by a private act of Parliament to render 
navigable the River B., in doing so erected staunches therein, which, together with 
weeds, caused silt to accumulate, and thus caused the river to overflow the plain- 
tiff’s bank. The weeds might have been cut, or the silt dredged so as to prevent 
this. Held, that, as neither cutting nor dredging was shown to be necessary for 
purposes of navigation, and no negligence was proved, defendants were not 
liable. — Cracknell vy. Mayor of Thetford, L. R. 4 C. P. 629. 

See Bankruptcy, 1-3; Copici; CoLtision; FraupULENT CONVEYANCE; 
Insurance, 1; Parent; Revocation or Witt; Sramp, 1; Vorer. 


Statute or Fravups.—See Speciric PERFORMANCE, 1. 


Tenancy In Common. 


Co-owners of lands worked a quarry on part of them, and let the rest to agri- 
cultural tenants. Other lands were purchased from time to time out of the profits 
and for the purposes of the quarry, and were conveyed in fourteen cases in trust 
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for said co-owners, in ten cases without any trusts declared. One of the co- 
owners, a woman, married, and her share was settled, being treated as real estate, 
to her separate use for life, remainder to her husband for life, &c. Afterwards 
other lands were purchased, as above, without any trusts declared. Held, that the 
latter lands must be taken to have been held on like trusts with the former, and 
that said woman’s share passed as real estate to her heirs; also that the husband 
took no interest by the settlement in the after-acquired lands. — Steward v. Blake- 
way, L. R. 4 Ch. 603; s. c. L. R. 6 Eq. 479, 3 Am. L. Rev. 717, 718. 


TENANT FOR REMAINDER-MAN. 


Where during the minority of a tenant for life part of the income has been 
expended under the order of the court in improving the estate, although the 
order was made in the presence of remainder-men, and was expressed to be with- 
out prejudice to the right of the tenant for life to have the amounts so expended 
recouped out of the corpus of the estate, and although the tenant for life die an 
infant, there cannot be such a recoupment — Floyer vy. Bankes, L. R. 8 Eq. 115. 


Trover.- See Bankruptcy, 1. 


Trust. 


A woman conveyed land to her sons in trust for her children for life, remainder 
to her grandchildren. After giving large powers of management and powers of 
sale to the trustees, the deed provided that any child advancing money to the 
settlor should have a charge by way of mortgage on the land, and any child 
paying off any part of an outstanding mortgage on said land should stand in the 
place of the mortgagee for the sum so paid. One of the trustees advanced large 
sums to the settlor and paid part of the mortgage debt. Held, that he was only 
entitled to a sale and not to a foreclosure ; both by the construction of the deed 
and because he was trustee as well as mortgagee. Held, also, that he could not 
bid at the sale against the objection of some of the cestuis que trust. Perhaps if no 
purchaser at an adequate price could be found, the trustee might purchase under 
proposals to the court. — Tennant v. Trenchard, L. R. 4 Ch. 537. 

See Contract; Curresy; EquitaBLe AssiGNMENT; WILL, 5. 


VENDOR AND PurRCHASER OF REAL EsTATE. 


A purchaser of real estate upon a sale by the court was kept out of possession 
for a year by the plaintiff in the cause, who was himself in occupation of the 
estate. He was then let into possession by virtue of a writ of assistance issued by 
the court. The plaintiff became bankrupt. Held, that the purchaser was entitled 
to have paid to him out of the purchase-money in court; (1) the costs ordered to 
be paid him by the plaintiff by the orders for said writ ; (2) an occupation rent for 
the time during which he was kept out of possession; (3) compensation for dete- 
rioration of the property during the same period; (4) arrears of tithes which he 
had been compelled to pay. — Thomas v. Buxton, L. R. 8 Eq. 120. 

See Speciric PerrorMANCE. 


Vorer. 
By 30 & 31 Vict. c. 102, § 3, every ‘‘man” having certain qualifications and 
not subject to any legal incapacity is entitled to the franchise. By a previous act, 
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13 & 14 Vict. c. 21, § 4, ‘in all Acts, words importing the masculine gender 
shall be deemed and taken to include females, . . . unless the contrary .. . 
is expressly provided.” Held, that women could not vote for members of parlia- 
ment under the first-mentioned act: (1) because subject to a legal incapacity ; 
(2) because the word ‘‘man” in said act does not include women. — Chorlton v. 
Lings, L. R. 4 C. P. 874; Chorlton v. Kessler, ib. 397. 


Warranty. — See Insurance, 3. 


Wire's Equiry. 

A married woman wrote out an assignment to her husband of her reversionary 
interest in a trust fund, dating it before her marriage and signing it in her maiden 
name. She did so to enable him to borrow money upon it, and moved thereto, as 
she alleged, by his threats. He sold said interest, and before completion, about 
six months after signing the above paper, she signed and gave to the purchasers 
a letter to one of the trustees of the fund, stating that she had before her mar- 
riage assigned her interest in the same to her husband. The latter was at this time 
in prison. Held, that she had been guilty of a fraud which precluded her from 


claiming her equity to a settlement against the purchasers. — Jn re Lush’s Trusts, 
L. R. 4 Ch. 591. 


WILL. 


1. A will was witnessed by an attorney and his clerk. After the testator’s death 
an affidavit was written out by the clerk and sworn to by the attorney, that, infer 
alia, the witnesses signed in the presence of the testator. After the attorney's 
death the clerk for the first time stated and testified that the witnesses did not sign 
in testator’s presence. The court declined under the circumstances to set aside the 
will on the clerk’s recollection, alone. — Wright v. Rogers, L. R. 1 P. & D. 678. 

2. The deceased wrote on the back of his will, which was not duly executed, a 
document headed ‘‘2 codicil.” This document was properly executed, according 
to the law of the country where it was made, but could not by that law stand apart 
from, or establish, the will. Held, that neither will nor codicil could be admitted 
to probate. — Pechell y. Hilderley, L. R. 1 P. & D. 673. 

3. Deceased at the foot of his will wrote: ‘‘ This my last will and testament is 
hereby cancelled, and as yet I have made no other,” signed this in presence of two 
witnesses who attested the execution. Administration was granted with the 
memorandum annexed. — Goods of Hicks, L. R. 1 P. & D. 683. 

4. If a testator of sound mind reads a will and then signs it, the presumption 
that he understood it is conclusive. — Atter vy. Atkinson, L. R. 1 P. & D. 665. 

5. A party gave personalty to his son T., by will, subject to legacies thereinafter 
given, and then gave legacies to his daughters A. and E. He next devised his real 
estate to T. and appointed him sole executor, and directed that A. should reside 
with and be maintained by T. so long as A. should remain unmarried. A., after 
living for a time with T., left of her own accord and resided elsewhere. Held, 
that A. was only entitled to be maintained by T. during his life and while she 
resided with him, T. being always willing that she should do so. — Wilson v. Bell, 
L. R. 4 Ch. 581. 

See Copici.; Legacy; Perrrturry, 2; Power; Revocation or 


Witness. — See WILL, 1. 
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Worps. 
“ As Damages.” — See Insurance, 4. 
Man.” —See Voter. 
“ Money due me at the time of my decease.” — See Lucacy, 1. 
“ Next of Kin.” —See Revocation or WILL. 
“ Perils of the Seas.” — See Insurance, 3. 
“ Person in Charge.” — See CoLiision. 
“ Port of Loading.” —See INsuRANCE, 2. 
“Under Way.” — See ADMIRALTY. 
“ Warren of Conies.” —See Deep. 


CASES IN THE UNITED STATES SUPREME COURT. 


DIGEST OF CASES DECIDED IN THE SUPREM 
OF THE UNITED STATES. 


E COURT 


DeceMBER Term, 1868 


Action. —See ATToRNEY, 1; INsuRANCE, 2. 
ADMINISTRATION. — See Equity; Parties. 


ADMIRALTY. 


Tue United States courts have exclusive jurisdiction of a suit in rem to enforce 
a shipper’s lien under a contract of affreightment, if the voyage is on navigable 
waters, though these waters are entirely within one State. The Belfast, 7 Wal- 
lace, 624. 

See BLockapE; Coxuision; Pitot; Prize. 


AGENT. —See PRINCIPAL AND AGENT. 


AGREED Facts. 


The Supreme Court has no jurisdiction of a case brought up on an agreed state- 
ment of facts without writ of error or appeal. Washington County vy. Durant, 7 
Wallace, 694. 

See Error, 6. 

ALIEN. — See Income Tax, 1; NaTURALIZATION. 
AMENDMENT. — See APPEAL, 4. 


APPEAL. 


1. The Supreme Court has no jurisdiction of an appeal, unless the transcript of 
the record is filed at the next term after the appeal is allowed, though the tran- 
script is filed at the next term after the appeal bond is given, and though the cita- 
tion recites that the appeal was allowed at the term at which the appeal bond was 
given. — Edmondson v. Bloomshire, 7 Wallace, 306. . 

. 2. A decree in a suit to enjoin trustees from selling, dissolving an injunction be- 
fore granted, and ordering that they shall sell and bring the proceeds into court, 
to abide further orders, is a final decree from which an appeal lies to the Supreme 
Court, within the meaning of the Act of March 3, 1803.— Railroad Co. v. Brad- 
leys, 7 Wallace, 575. 

3. A decree is final, within the meaning of the Act of March 3, 1803, so that an 
appeal may be taken to the Supreme Court therefrom, if it decides the ownership 
of the property in suit, and directs its immediate transfer, though accounts remain 
to be taken between the parties. — Thomson y. Dean, 7 Wallace, 342. 

4. No appeal lies to review the terms imposed on allowing amendments to a bill 
in equity after a demurrer to it was sustained. — Sheets y. Selden, 7 Wallace, 
416. 
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5. That the transcript of a record in a case on appeal is incomplete cannot be 
shown by certificate of the clerk. — The Grapeshot, 7 Wallace, 563. 

6. Where it appeared that an appeal was prayed, and the appeal bond filed and 
approved, it was inferred that the appeal was allowed. — Railroad Co. v. Bradleys, 
7 Wallace, 575. 

7. On abolishing the Provisional Court of Louisiana, Congress enacted, by Act of 
July 28, 1866, that the decrees of the court should be transferred to and stand as 
the decrees of the Circuit Court. The Supreme Court refused to dismiss an 
appeal brought from the Circuit Court on a decree so transferred. — The Grape- 
shot, 7 Wallace, 563. 

8. A decree was made on February 6; during the term a motion to rescind 
the decree was denied on March 13. Held, that the time within which an appeal 
must be perfected so as to operate as a supersedeas should be reckoned from 
March 13. — Railroad Co. v. Bradleys, 7 Wallace, 575. 

See Error; Haseas Corpus; Invormer, 1; JUDGMENT AND DECREE, 1; 
Prize, 2. 

Arpirration. — See Ciamms, Court or, 3, 4. 
AssIGNMENT. — See Ciams, Court or, 2; Parent, 2, 3. 


ATTACHMENT. — See ConFuict oF Laws. 


ATTORNEY. 


1. A judge of a court of general jurisdiction which has power to remove an 
attorney for malpractice, is not liable to an action by an attorney for wrongfully 
removing him, unless perhaps the judge has acted maliciously or corruptly. — 


Randall v. Brigham, 7 Wallace, 523. 

2. The decision of the highest court of a State that the removal of an attor- 
ney without formal legal process is not a violation of the State constitution will 
be followed by the Supreme Court. — Jd. 

See Contempt, 1; Manpamus. 

Awarp.—See Crarms, Court or, 3, 4. 
Bank.—See Payment; Tax, 5. 
Bit or Exceptions. — See Exceptions, Bru or. 


Bitts anp Notes. 

The Secretary of War has no authority to accept drafts drawn by contractors 
for army clothing and subsistence to be furnished, and such acceptances do not 
bind the Government (Netson, Grier, and Cuirrorp, JJ., dissenting). — The 
Floyd Acceptances, 7 Wallace, 666. 

See Bonn; Error, 1; NeGoriaBLe INSTRUMENT. , 


BLOCKADE. 


Vessel condemned on the facts for running the blockade. — The Diana, 7 Wal- 
lace, 354. 


Bonn. 


Government bonds payable to bearer, purchased after the date at which they 
are redeemable, are taken subject to all equities. — Texas v. White, 7 Wallace, 
760. 
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See Income Tax, 1; Interest, 2; Lis Penpens; Municipan Corpora- 
TION; Payment; Rartroap, 1; Res Apgupicata, 2,4; Tax, 3. 


Bounpary. — See Pusuic Lanp, 1. 


CertiricaTE OF Division. 
_ The Supreme Court has no jurisdiction under the Act of April 29, 1802, § 6, 
on a certificate of division of opinion concerning a motion to quash an indict- 
ment. — United States v. Rosenburgh, 7 Wallace, 580. 


CERTIFICATE OF INDEBTEDNESS. —See Tax, 2. 


CuaritTy 


G. devised his estate to the city of P. to hold on valid charitable trusts, in the 
first place for a college, and any residue for municipal purposes. The State 
legislature afterwards increased the area of the city, and vested in the corporation 
of the increased city all the trusts vested in the city as originally constituted. 
The income of the trust was not at present greater than was required for the 
college. The heirs of the testator filed a bill praying an account, and alleging 
that the income should be largely increased. Held, that the corporation of the 
increased city had capacity and power to hold and manage the trust, and (the 
trust being originally valid) that whether they had such capacity and power or 
not was no concern of G.’s heirs. — Girard v. Philadelphia, 7 Wallace, 1. 


Cuarter Party. — See Sar, 3. 
Circuit Court. 


A State law, as interpreted by the State courts, provided that a county (which 
was made a municipal corporation) could be sued only in a court of the county. 
Held, that, notwithstanding, the United States Cireuit Court had jurisdiction of a 
suit against the county, by the citizen of another State. —Cowles v. Mercer County, 
7 Wallace, 118. 

See ApreaL, 7; CertiricaTE or Division; Prize, 3; Removat or Suits. 


Court OF. 


1. The Court of Claims has no jurisdiction of a claim under the Revenue 
Laws, which might have been prosecuted by a suit against a collector had a 
proper protest been made. — Nichols v. United States, 7 Wallace, 122. 

2. An interest in an uncertain, unliquidated, and unadmitted claim against the 
United States, was assigned to a third person. The United States, knowing of 
the assignment, yet settled with the original claimant, by Treaty and Act of Con- 
gress, without regard thereto. Held, that the assignee could maintain no suit 
against the United States in the Court of Claims. — Kendall y. United States, 
7 Wallace, 113. 

3. A resolution of Congress directed the Secretary of War to make such allow- 
ance to a claimant as should be just. The Secretary stated that a certain al- 
lowance ought to be made. Congress then passed another resolution pronouncing 
the former resolution and all proceedings under it void. eld, that the claimant 
could not maintain a petition in the Court of Claims founded on the allowance 
made by the Secretary. — Gordon v. United States, 7 Wallace, 188. 

4. A contract, by which A. agreed to furnish bricks to the Government, pro- 
vided that the contract should not be sublet or assigned. A. having made default, 
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B., his surety, assumed the contract, with the consent of the Government, and 
made a sub-contract with C. to furnish the bricks, constituting C. his-lawful 
attorney to furnish the bricks and receive payment therefyr. Congress subse- 
quently passed a resolution that if ‘all parties respectively interested on account 
of their contract for manufacturing bricks,” &c., would cancel it, the United 
States would settle equitably with them. The settlement was made with B. only, 
Held, that C. could not maintain a petition in the Court of Claims for compensation 
under this resolution. — Kellogg v. United States, 7 Wallace, 361. 

See GovernMeNT Conrract, 5; Inrormer, 2. 


CoLLector oF Customs. 


Prior to the Act of June 12, 1858, a collector was prohibited by the Acts of 
May 7, 1822, § 18, and March 2, 1831, from receiving more than $400 for his 
services in any other capacity than a collector. — United States v. Shoemaker, 
7 Wallace, 338. 

See Crams, Court or, 1. 


COLLISION. 

1. The S., a captured ship in charge of a prize master, came into collision 
with another vessel, and sunk her. The S. was in fault. She was afterwards 
condemned as prize in a District Court, and sold, and the proceeds were paid 
into the registry. The owners of the sunken vessel intervened. Held (NELSON, 
J., dissenting), that they were entitled to be paid the damages sustained by the 
collision, before the proceeds were distributed. — The Siren, 7 Wallace, 152. 

2. The rule of navigation prescribed by the Act of April 29, 1864, which 
requires a vessel coming up behind another on the same course to keep out of the 
way, held (Cuase, C.J., and Currorp & Davis, JJ., dissenting) not to apply 
under the circumstances of the case; the vessel in front changing her course, and 
the vessel behind having just tacked, and not having sufficient headway to alter 
her course. — The Grace Girdler, 7 Wallace, 196. 

3. Two vessels sailing at night in directly opposite directions, each at about 
the rate of six miles an hour, and first seeing each other's lights between two and 
three miles off, are ‘‘ meeting end on” ‘*so as to involve the risk of collision” 
within the meaning of the eleventh sailing rule of the Act of April 29, 1864. — 
The Nichols, 7 Wallace, 656. 

See Piror. 


District or. —See Contempt, 2; Manpamus. 
Company. — See CorporaTIon. 


ConpiTIon. 

Land was conveyed on a condition subsequent that a certain institute should 
be ‘* permanently located ” on the land within a year from the date of the con- 
veyance. The trustees of the institute passed a resolution within the year, locating 
the institute on the land with the intention that it should be the permanent place 
for carrying on the institute. Held, that the condition was performed, and this 
although after the expiration of the year the buildings erected on the land, in 
pursuance of the resolution, were burnt down, and the buildings of the institute 
then erected on other land. — Mead vy. Ballard, 7 Wallace, 290. 

See InsurANCE, 2. 
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ConriscaTion. —See Inrormation; Invormer, 1. 


ConFiict OF FeperaL anp Srate Autnorities. + See ApMiraLty; Circuit 
Court; Mair; Suir, 2; Tax, 4, 5. 


Conruict or Laws. 


A., B., and C. were residents of New York. A. owned goods in Illinois. 
These goods he mortgaged to B. Afterwards, but before the mortgage was re- 
corded, C., who was a creditor of A., and who had no notice of the mortgage, 
attached the goods, and they were sold on execution in the attachment snit. By 
the law of New York, an unrecorded mortgage is valid against third persons; 
by the law of Illinois it is not. B. sued C. in the New York court for the proceeds 
of the goods. Held, that the attaching creditor had precedence over the mort- 
gagee, and that the judgment in the attachment suit was a bar to the action in 
New York. — Green v. Van Buskirk, 7 Wallace, 139. 


ConsTITUTIONAL Law. 


1. The fifth and sixth amendments to the Constitution do not apply to the State 
governments. — Twitchell v. Commonwealth, 7 Wallace, 321. 

2. A State owning a piece of land granted an interest in an undivided half 
thereof to A., afterwards by statute it released ‘‘ whatever interest might right- 
fully belong to it in the land toB.” Held, that this statute was not void as im- 
pairing the obligation of a contract. — Mulligan v. Corbins, 7 Wallace, 487. 

See Apmiratty; AtrorNeY, 2; Income Tax, 2; Prize, 3; State, 1; Tax, 
1, 2, 4, 5. 

ConsuL. —See Conrract, 1. 


ConTEMPT. 

1. The removal of an attorney by one court for contempt committed before 
another court, cannot be sustained on the ground that such contempt was a gross 
misbehavior in office, if the rule on which the removal was had only required the 
attorney to show cause why he should not be punished for contempt of court. — 
Ex parte Bradley, 7 Wallace, 364. 

2. Under the Act of March 3, 1863, the Criminal Court of the District of 
Columbia is distinct from the Supreme Court of the District, though it is held by 
a judge of the latter, and therefore the latter court cannot punish for contempt 
of the former. — Jd. 

See Manpamus. 

Contracr. — See ConstiTruTIoNnaL Law, 2; GOVERNMENT ConTRACT ; ILLEGAL 
Contract; Sur, 3. 

Coryricut. —See Patent, 1. 

Corporation. — See Income Tax, 2; Municrpat Corporation; NEGOTIABLE 
InsTRUMENT; RatLroap. 
Coupon. — See InTEREsT, 2. 
Court or Ciaims. —See Crams, Court or. 

Crepitor. —See 2. 

Crimmat Law. — See Certiricate or Division; Constrrutionat Law, 1; 
Mar. 
Customs. —See or Customs. 
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DamaGes.— See GovERNMENT Contract, 4; LANDLORD AND TENANT; Pat- 
ENT, 2. 
Decree. — See JUDGMENT AND DECREE. 


DEDICATION. 


Land dedicated to the public for streets, &c., cannot be used for purposes 
other than those for which it was dedicated. — Railroad Co. v. Schurmeir, 7 Wal- 
lace, 272. 

Devise. —See Cuariry. 


District or Cotumpia. —See Contempt, 2; Manpamus. 


EJECTMENT 


1. In an action to recover land the defendant denied the plaintiff’s right of 
possession, but set up no title in himself. Judgment was for the plaintiff, but on 
error this judgment was reversed, and the court below ordered ‘* to enter judg- 
ment for the defendant.” That court then entered judgment ‘‘ that the defendant 
hath right to the land claimed.” Held, that this was erroneous, the judgment 
entered should have been that the plaintiff had no title. — Litchfield v. Railroad 
Co., 7 Wallace, 270. 

2. After judgment for the plaintiff in ejectment, brought for non-payment of 
rent, the defendant cannot show, in a bill of equity brought to restrain the exe- 
cution of the judgment, that the rent ought, under the stipulations of the lease, 
to have been reduced in amount. — Sheets v. Selden, 7 Wallace, 416. 

See JupGMENT anp Decree. 


Equity. 

One of the next of kin of an intestate may maintain a bill in equity against 
the administrator in a Federal court, though the courts of equity of the State 
where the administrator resides have no jurisdiction of administration suits. — 
Payne v. Hook, 7 Wallace, 425. 


Equity PLEADING AND PRACTICE. 


1. A bill in equity to relieve from forfeiture for non-payment of rent, should 
allege a tender of the rent admitted to be due. — Sheets vy. Selden, 7 Wallace, 
416. 

2. A bill in equity by A. against B. and C. alleged that A. having, under the 
Pre-emption Laws, entered a tract of land, was compelled by duress to give a deed 
of the land to B., and that C. claimed a lien as a judgment creditor of B. B. 
made no answer. C. answered that B. was the “‘ owner and in possession of, and 
otherwise well seised and entitled” to the tract in fee, and that he believed 
that A. entered as tenant of B. No replication was filed. Held, that the allega- 
tions in the answer as to B.’s title was insufficient, and evidence was admitted to 
prove the allegations of the bill. — Brown v. Pierce, 7 Wallace, 205. 

See AppeaL; Parties; Ramroap, 2. 


Error. 


1. The reservation of more than ten per cent interest being usurious, an action 
was brought on a note promising to pay a certain sum with interest at ten per 


‘ 
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cent from a time anterior to the date of the note. Held, that the defence of usury 
could not be first made on writ of error. — Ewing v. Howard, 7 Wallace, 499. 

2. A writ of error will not be dismissed on motion, because there is nothing in 
the record on which error can be assigned. —James v. Bank, 7 Wallace, 692. 

3. If the citation on a writ of error to a State court is signed by a district 
judge, the writ will be dismissed on motion. — Palmer vy. Donner, 7 Wallace, 
541. 

4. On a writ of error the transcript of the record was not authenticated. The 
court dismissed the writ, and allowed the transcript to be withdrawn, but refused 
to allow the transcript to be authenticated and returned as if regularly filed. 
Blitz v. Brown, 7 Wallace, 693. 

5. A statement of facts filed by a judge of the Circuit Court without con- 
sent of parties two months after a writ of error from the Supreme Court was 
issued, forms no part of the record. — Generes v. Bonnemer, 7 Wallace, 564. 

6. The Act of March 3, 1865, § 4, which provides the mode of presenting for 
revision in the Supreme Court the rulings of a court to which a case is submitted 
without a jury is as binding on the United States Circuit Courts in Louisiana 
as elsewhere. But when the counsel agreed in the Supreme Court that certain 
statements in the opinion of the Circuit Court below presented the material facts 
in the case, the court accepted them as doing so, and gave judgment thereon. 
Insurance Co. v. Tweed, 7 Wallace, 44. 

7. A writ of error is not a supersedeas unless a copy is lodged in the clerk’s 
office as required by the Judiciary Act, § 23. — Railroad Co. v. Harris, 7 Wal- 
lace, 574. 


See AppeaL; EsecTMENT, 1; JUDGMENT AND DECREE, 1; PLEADING AND 
Practice, 3; VERDICT. 
Estorret. — See Conruict or Laws; EsectMent, 2; Res ApgupicaTa. 
Eviwence. —See Exceptions, Bit or, 3; Fraup, 2, 3; Prize, 2; Pusiic 
OFFICER. 


Exceptions, or. 

1. It is not error to refuse to give instructions asked for, if those given cover 
the whole case. — Laber v. Cooper, 7 Wallace, 565. 

2. A general exception to a charge to the jury will not be sustained if any 
part of the charge is correct. — Lincoln v. Claflin, 7 Wallace, 132. 

3. To raise the question whether evidence was properly admitted the record 
‘must show not only that it was objected to, but that an exception was taken. — 
Laber v. Cooper, 7 Wallace, 565. 

EXEcuTOR aND ADMINISTRATOR. —See Equity; Parties. 
Forreirure. — See Equiry PLEapInG aND Practice, 1; INFORMER. 


Fravup. 


1. Land of A. was sold on execution against him. At the sale, B., the tenant 
of the land under A., made representations that he was going to bid on the land 
on behalf of A., whereby other persons were led not to bid, and the land was 
bought by B. for an amount much less than its value. B. afterwards acknowl- 
edged these facts and promised to reconvey to A., but subsequently refused. 
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Held, that A. could maintain a bill against B. for a re-conveyance. — Cocks v. 
Izard, 7 Wallace, 559. 

2. On the trial of an action for fraudulently obtaining the goods of the plain- 
tiff, evidence of other similar fraudulent transactions of the defendant with others, 
about the same time, is admissible. — Lincoln y. Claflin, 7 Wallace, 132. 

3. A declaration against A. and B. for fraudulently obtaining the goods of the 
plaintiff, alleged that the fraud was matter of prearrangement. At the trial the 
fraud of A. was admitted. The court instructed the jury that to recover against 
B., it was suflicient to show that after A. obtained the goods, B., with knowledge 
of the fraud, became a party to it. Held, a proper instruction. — Jb. 

4, A sale under a decree of foreclosure set aside as fraudulent. — Drury v. 
Cross, 7 Wallace, 299. 

Goip. —See Income Tax, 3; LeGat Tenper; Tax, 6. 


GOVERNMENT CONTRACT. 


1. The Government is not bound to indemnify a contractor for the loss of his 
goods captured by the public enemy while on their way for delivery to a govern- 
ment post. — Grant v. United States, 7 Wallace, 331. 

2. The inspection and marking by a government inspector of goods furnished 
by a government contractor does not necessarily pass the property to the United 
States. — Jb. 

3. The United States contracted to buy from G. 6000 Liege rifles, and to pay 
for each $27, ‘‘or such less sum as the Ordnance Department may have paid for 
guns like in quality or description, or contracted to pay for to said G.” By a 
memorandum indorsed on the contract the United States agreed to accept from G. 
Enfield rifles, ‘upon the value conditions as are herein specified.” G. had not 
sold or contracted to sell any Enfield rifles to the Ordnance Department. Held, 
that G. was entitled to $27 for each Enfield rifle, though $20 was the usual price. — 
Garrison v. United States, 7 Wallace, 688. 

4. In order for a contractor to recover against the Government damages for 
rescinding a contract by which he was to furnish all the supplies needed at a post, 
he must show that supplies were needed. — Grant v. United States, 7 Wallace, 
331. 

5. The Secretary of War appointed a-commission to investigate claims of cer- 
tain government contractors. A contractor submitted his claim to the commission, 
who investigated it, and allowed a part thereof. Congress subsequently enacted 
that all claims allowed by the commission should be paid on presentation of a 
voucher from the commission. The contractor, to obtain the voucher, signed, 
under protest, a receipt in full of all his claims. The amount allowed was paid 
him. Held, that he could not recover the balance of his claim in the Court of 
Claims. — United States vy. Adams, 7 Wallace, 463. 

See Bitts anp Notes; Cxarms, Court or, 4. 


Guaranty. — See Rartroap, 1. 


Hapeas Corpus. 
The Act of February 5, 1867, provided for an Appeal from the Circuit Courts 
to the Supreme Court in certain cases of habeas corpus ; while an appeal brought 
under this provision was pending, and after it had been argued, the provision was 


| 
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repealed by the Act of March 27, 1868, § 2. Held, that the appeal must be dis- 
missed for want of jurisdiction. — Ex parte McCardle, 7 Wallace, 506. ’ 


Husband Wire. — See NATURALIZATION. 


ItteGaL Contract. 


1. A contract made during the war between A., the British consul in New 
Orleans, and B., a citizen of New Orleans, by which B. was to ‘‘ furnish” and A. 
to ‘* protect” cotton in the rebel lines, and in pursuance of which A. issued false 
certificates that the cotton was British property, is void. — Coppell v. Hall, 7 Wal- 
lace, 542. 

2. No recovery can be had on an illegal contract, though the defendant, after 
setting up the illegality, alleges also, that, if the contract is valid, the plaintiff is 
indebted to him thereunder. — Jb. 

See License; Srare, 2. 


Income Tax. 


1. Bonds of a railroad held by a non-resident alien are not liable to income 
tax under Act of June 30, 1864. (Ciirrorp and Swayne, JJ., dissenting). — 
Railroad Co. v. Jackson, 7 Wallace, 262. 

2. The income tax laid by Acts of June 30, 1864, §§ 105, 120, and July 13, 
1866, on the premises, assessments, and also on the dividends of an insurance 
company, is not a direct tax. — Pacific Insurance Co. v. Soule, 7 Wallace, 433. 

3. Under the Act of July 13, 1866, § 9, in assessing income tax, income 


received in gold coin is to be reduced to its equivalent in the market in legal 
tender notes. — Jb. 


INDICTMENT. — See CERTIFICATE OF DIVISION. 


INFORMATION. 


Under the Acts of August 6, 1861, and July 17, 1862, an information cannot 
be maintained against persons who have converted property, though such prop- 
erty was liable to seizure by the Government, if, in fact, neither the property nor 
its proceeds have been actually seized. — Morris v. United States, 7 Wallace, 
578. 

See IxrorMer. 


INFORMER. 


1. Appeals from information brought by the District Attorney, under the Con- 
fiscation Act of August 6, 1861, are under the control of the Attorney General, 
without regard to the interests of the informer. — Confiscation Cases, 7 Wallace, 
454. = 

2. A distillery having been seized for a fraudulent withholding of taxes by the 
distiller, innocent third parties who had made advances on the property intervened, 
and on payment by them of $220,000, the distillery was released and the forfeitures 
and penalties remitted, under the Acts of March 3, 1797; June 3, 1864, § 179, 
and March 3, 1865. The informer claimed one-half of the $220,000, but the Sec- 
retary of the Treasury decided that of the $220,000, $195,000 had been received 
as taxes due, and only $25,000 in lieu of penalties and forfeitures, and that the 
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informer was entitled only to one-half of the $25,000. The informer appealed to 

the Court of Claims. Held (Cnasr, C.J., and Netson, J., dissenting), that the 

appeal was rightly dismissed. — Dorsheimer v. United States, 7 Wallace, 166. 
Insuncrion. — See Esectment, 2; Pusiic Lanp, 2. 


INSURANCE. 


1. Cotton in building A. was insured against fire: fire happening ‘‘ by means of 
any invasion, riot, explosion, or hurricane,” being excepted. An explosion occur- 
red in building B., across the street, which threw down the walls of building A., 
and produced an extensive fire in winch building A. was destroyed. The fire was 
not communicated directly from building B. to building A., but it was communi- 
cated first to a third building C., and from thence to building A. The wind was 
blowing in a direction to favor the fire spreading from building C. to building A. 
Held, that the explosion was the proximate cause of the fire which destroyed the 
cotton, and that the insurers were not liable. — Ins. Co. v. Tweed, 7 Wallace, 44. 

2. A condition in a policy of insurance that no suit to recover for any claim 
thereunder shall be maintainable unless commenced within a year after the loss is 
valid; and the insured cannot therefore recover in an action commenced after the 
year, though before the expiration of the year, he brought an action which he 
afterwards had dismissed. — Riddlesbarger v. Hartford Ins. Co., 7 Wallace, 
386. 
See Income Tax, 2. 


INTEREST. 

1. Interest was not suspended on a debt during the war, though the creditor 
was within the Confederate lines, and the debtor within the Union lines, if the 
creditor had an agent authorized to receive payment within the Union lines. - 
Ward v. Smith, 7 Wallace, 447. 

2. Interest coupons draw interest, after payment of them has been unjustly 
neglected or refused. — Aurora City v. West, 7 Wallace, 82. 

See Error, 1. 

InTERNAL Revenve. — See Income Tax; Ivrormer, 2. 
JupGe. —See Atrorney, 1. 


JUDGMENT AND DECREE. 

1. A judgment by an equally divided court affirming the judgment of the court 
below is a determination as final as if rendered by a unanimous court. — Durant 
v. Essex Co., 7 Wallace, 107. 

2. The lien of a judgment against the holder of the legal estate is postponed 
in equity to an equitable right previously acquired. — Brown v. Pierce, 7 Wallace, 
205. 

See Appgat, 2, 3; Conriict or Laws; Esecrment; Lecat Tenper, 2; 
Municrpat Corporation, 1; Res ApJuDICATA. 

JupiciaL Sate. — See Fravp, 4. 

Jurispiction.—See Apmiratty; AGREED Facts; 1-4; Cxrrtirt- 
oF Division; Cmcurr Court; Ciams, Courr or; Equity; Ha- 
BEas Corpus; Manpamus; Prize, 3; Tax, 4, 5. 

Lanp. —See Pusric Lanp. 
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LANDLORD AND TENANT. 


A lease of water-power provided that the lessees should not be deprived of the 
use of the water by any act of the lessors, or by any inadequacy in the supply of 
water; and that if the lessees should be deprived of the use of any part of the 
water-power leased, a deduction should be made from the rent. Held, that a de- 
duction from the rent was the only remedy for the lessees for an inadequacy in the 
supply of water, though such inadequacy was caused by the negligence of the 
lessors. — Sheets v. Selden, 7 Wallace, 416. 

See EsyectTMENT, 2; Equity PieapinG Practice, 1. 


Law or Nations. — See InteGat Contract, 1. 


Lecat TENDER. 


1. A bond made in December, 1861, conditioned for the payment of fourteen 
hundred dollars in gold and silver coin, lawful money of the United States, with 
interest also in coin, is not discharged by a tender of $1,400 with interest in legal- 
tender notes (MiLtER, J., dissenting). — Bronson v. Rodes, 7 Wallace, 229. 

2. A lease made in 1791, reserved an annual rent of £15 ‘‘ current money of 
Maryland, payable in English golden guineas, weighing five pennyweights and six 
grains, at thirty-five shillings each, and other gold and silver at their present estab- 
lished weight and rate according to Act of Assembly.” Held, (1) that the lease 
required the delivery of a certain amount of gold aud silver in payment of the 
rent; and (2) (Miturr, J., dissenting), that in an action to recover the rent, 
judgment should be entered for such amount in gold and silver coin. — Butler v. 
Horwitz, 7 Wallace, 258. 

3. State taxes are not ‘‘ debts,” within the meaning of the Legal Tender Acts. — 
Lane County v. Oregon, 7 Wallace, 71. 

See Incomxr Tax, 3; Tax, 1. 


LIcENSE. 


During the Rebellion no military officer, save the President, could license com- 
mercial intercourse with the enemy country. — Coppell v. Hall, 7 Wallace, 542. 


Lien. — See JupGMeNT AND 2. 
Limitations, StaTuTE oF. —See INsurRANCE, 2. 


Lis PeNDENs. 


. A bill was filed enjoining a county from issuing bonds, and injunction was 
granted. Subsequently a statute was passed authorizing the issue, and the issue 
was made. A year after the statute, another bill was brought to declare the bonds 
valid, but they were decreed good. Two years after this decree a bill of review 
was brought and the former decree reversed. Held, that the bonds were not issued 
pendente lite. — Lee County v. Rogers, 7 Wallace, 181. 


Mat. 
It is not wilful obstruction of the passage of the mail, or of a mail carrier, 
within the meaning of the Act of March 3, 1825, to arrest a mail carrier on a 
warrant duly issued against him by a State court on a charge of murder. — United 


States v. Kirby, 7 Wallace, 482. 
VOL. Iv. 21 
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MANDAMUS. 


The Supreme Court of the District of Columbia, removed an attorney on a rule 
to show cause why he should not be punished for contempt of said court. Held 
(Miter, J., dissenting), that the Supreme Court of the United States, had 
authority to inquire whether the alleged contempt was a contempt of said court, 
and if it was, in fact, a contempt of another court, had jurisdiction to issue a writ 
of mandamus to restore the attorney. — Ex parte Bradley, 7 Wallace, 364. 

See Tax, 8. 

Marrrep Woman.— See NaTuRALIZATION. 

Master anp Servant. —See Prior. 


Morreace. —See Conriict or Laws; Fraup, 4; Rarroap, 2; Sarr, 1, 2. 


Monicrpat Corporation. 


1. Bonds were issued by the town of B.; afterwards the city of B. was created 
out of part of the territory of the town by a statute which provided that the bonds 
should be paid by ‘‘the city and town of B. in the same proportions as if the said 
city and town were not dissolved.” Subsequently, M. recovered judgment on 
some of the bonds in an action against the town of B. Held, that M. could 
maintain a bill in equity against the city and town of B. to enforce payment of the 
judgment. — Morgan v. Beloit, 7 Wallace, 613. 

2. A statute divided a town into a town and city, and provided that bonds 
hitherto issued by the town should be paid by the town and city. Held, that this 
was a ratification which cured any defects in the original manner of issuing the 
bonds. — Beloit v. Morgan, 7 Wallace, 619. 

See Cuarrry; Crrcurr Court; Lis Penpens; Ramroap, 1; Res Apgu- 
picaTa, 2,4; Tax, 8. 


NATURALIZATION. 


Under the Act of Feb. 10, 1855, § 2; a woman, already married, who could 
lawfully become naturalized, becomes at once naturalized by the naturalization of 
her husband. — Kelly v. Owen, 7 Wallace, 496. 


NeEGuiGence. — See Cotision, 1; LanpLtorp anp Tenant; Pmor. 


NEGOTIABLE INSTRUMENT. 

A certificate declaring that A. B. has deposited certain certificates of old stock, 
and that the bearer is entitled to so many dollars in new bonds, less certain unde- 
termined amounts, and is also entitled to all the rights of A. B. under a certain 
agreement, cannot be transferred free from the equities which would attach to it 
in the hands of A. B. — Railroad Co. v. Howard, 7 Wallace, 392. 

See Bitts anp Nores; Bonn; Inrerest, 2. 

Nevrrav. — See Conrract, 1; Prize, 1. 
Orricer.—See Pusiic Orricer. 


Parries. 


A bill against an administrator alleging fraud, and praying an account, and for 
relief, may be maintained by one of the next of kin without joining the others, 
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and the sureties on the administrator’s bond may be joined as defendants ; and 
the bill is not multifarious. — Payne v. Hook, 7, Wallace, 425. 
See Rartroap, 2. 


PATENT. 


1. Whether an improvement in the construction of jails is matter either of pat- 
ent or of copyright, quere. — Jacobs v. Baker, 7 Wallace, 295. 

2. Under the Act of July 4, 1836, § 14, a patentee who has assigned his patent 
may yet recover damages for infringement committed before the assignment. — 
Moore v. Marsh, 7 Wallace, 515. 

3. The assignee of an abandoned patent has no rights against one who had 
discovered the invention before the original patentee. — Wightly v. Swayne, 
7 Wallace, 685. 

4. To an action for infringing a patent it is no defence that the patentee 
adopted a suggestion made to him by a third person, if such adoption is not a 
material part of the invention. — Agawam Co. v. Jordan, 7 Wallace, 583. 

5. A patent for a new compound substance stated that the ingredients were 
“* by measure fusil oil one part, kerosene one part,” and that naphtha might be 
substituted in place of the kerosene, or a part of the kerosene by an equal quan- 
tity of naphtha. Held, in a suit for infringement, that ‘* equal quantity ” meant 
equal in bulk. — Tyler v. Boston, 7 Wallace, 327. 

6. In a suit for infringing a patent for a new compound, the question whether 
one compound is substantially the same as another compound, varying in the 
proportions, is for the jury. — Jb. 

See Pusiic Lanp, 2, 3. 


PayMENT. 


A bond was made payable “ at the office of discount and deposit of” a certain 
bank. Held, that the bank had no authority to receive payment in bank-bills 
which were not current at par. — Ward v. Smith, 7 Wallace, 447. 

See GoverNMENT Contract, 5; Lecat TENDER. 


Penatty. — See Inrormer, 2. 


Prior. 


A State statute enacted that certain vessels ‘‘ shall take a licensed pilot, or in 
case of refusal to take such pilot, shall pay pilotage as if one had been employed.” 
.A fine was imposed on any one acting as a pilot without a license, and on any 
one employing an unlicensed pilot. Held, that, notwithstanding the statute, a 
vessel which had taken a licensed pilot remained liable for a collision caused 
wholly by the pilot’s negligence. 

Per Cuirrorp and Fretp, JJ., that the statute was not compulsory. 

By the other Judges, that it was. 

The China, 7 Wallace, 53. 


PLEADING AND Practice. 
1. A demurrer to a replication was filed, but afterwards withdrawn, and a 
rejoinder filed. On demurrer to the rejoinder, semble, that though the rejoinder 
was bad, yet if the replication was defective, judgment would be for the de- 
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fendant; but held, that such defect must be substantial, and not merely formal. 
+ Aurora City v. West, 7 Wallace, 82. 

2. A declaration contained two counts ; the general issue was pleaded to both, 
and withdrawn ; seven pleas were then pleaded to the first count; the plaintiff 
replied to these pleas; the defendants rejoined; the rejoinders were held 
bad on demurrer; the parties ‘‘ waived a jury, and submitted the cause to the 
court for the assessment of damages;” evidence was heard, and judgment was 
given for the plaintiff. Held, that the second count must be considered as waived. 
— Ib. 

3. Pleas which should have concluded to the country concluded with a verifica- 
tion, but trial was had as if they had concluded to the country. Held, that the 
objection was not open on writ of error. — Laber vy. Cooper, 7 Wallace, 565. 

See AGREED Facts; ApreaL; Equity AND Practice; Error; 
‘Exceptions, or; Fraup, 3; Parties; Prize, 2; Removat or Suit, 2; 
Res Apsupicata, 4; Tax, 8; Verpicr. 

Presipent. — See License. 


Principal AGENT. — See Bitts anp Notes; Cotuision, 1; 1; 
PayMENT; Piwor. 
AnD Surety. —See Parties. 
Priority. — See JUDGMENT AND DeEcREE, 2. 


Prize. 


1. An enemy’s ship of war purchased by a neutral in a neutral port, to which 
it has fled for safety, remains liable to capture, though dismantled prior to the 
sale, and purchased and fitted up bona fide for the merchant service. — The Georgia, 
7 Wallace, 32. [See Bates v. Hewitt, L. R. 2 Q. B. 595.] 

2. In a prize cause, further proofs taken by both parties, without objection, 
will not be disregarded on appeal, though no order for taking them appears on 
the record. — The Georgia, 7 Wallace, 32. 

8. The provision of the Act of June 30, 1864, § 13, that prize causes depending 
in the circuit courts may be transferred to the Supreme Court, is unconstitutional. 
The Supreme Court has no original jurisdiction of prize causes. — The Alicia, 
7 Wallace, 571. 

See Biockape; CoLuision, 1. 


Promissory Note.—See anp Nores. 
Proximmate Cause. — See INsuRANCE. 
ProvisionaL Court or Lovuistana.—See Appeat, 7. 


Lanp. 


1, A lot of public land situated on a watercourse is bounded by the watercourse, 
and not by the meander lines. — Railroad Co. v. Schurmeir, 7 Wallace, 272. 

2. The Supreme Court will not enjoin the Secretary of the Interior and the 
Commissioner of the Land Office from cancelling an entry for land. — Gaines v. 
Thompson, 7 Wallace, 347. 

8. On a bill in equity, by one having the equitable right to land, praying for 
relief against a patent issued by the United States to another, the proper relief 
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is by having the title under the patent conveyed to the plaintiff complainant, and 
not by annulling the patent. Quere, whether the patent can be annulled unless 
the United States is a party to the suit.— Silver v. Ladd, 7 Wallace, 219. 

4. By the Oregon Donation Act of Sept. 27, 1850, § 4, is granted ‘* to every 
white settler, American half-breeds included,” who was a resident or should be a 
resident by Dec. 1, 1850, ‘‘ the quantity of one-half section if a single man, and 
if a married man, the quantity of one section, one-half to himself, and the other 
half to his wife, to be held in her own right.” The fifth section granted lesser 
amounts to ‘‘ white males” who should emigrate after said Dec. 1. Held, that 
the words ‘‘ single man,” in § 4, included a widow woman. — Jb. 

5. Under the Oregon Donation Act of Sept. 27, 1850, one who resides on land 
is to be considered as having cultivated the same, if it has been cultivated by his 
agent and for his benefit. — Jb. 

6. A claim to land in California rejected, the evidence offered to support it 
being false (Mixxer and Fiexp, JJ., dissenting). — Roland vy. United States, 7 
Wallace, 743. 


OFFicer. 


Under the Act of March 3, 1797, § 4, the fact that claims for credits have 
been presented to the accounting officers of the treasury, and disallowed cannot 
be proved by the oral evidence of the claimant in a suit by the United States 
against him on his official bond. Such evidence is inadmissible. —United States v. 
Gilmore, 7 Wallace, 491. 

See Burts anp Nores; or Customs; CoLusion, 1; Pusiic 


Lanp, 2. 


1. A railroad corporation in Iowa had authority to issue bonds, and to receive 
in subscription to its stock bonds issued by cities in aid of the railroad. Held, 
that it could guaranty and sell such bonds of cities so received. — Railroad Co. 
v. Howard, 7 Wallace, 392. 

2. The mortgagees of a railroad agreed with the stockholders that if the latter 
would not oppose a foreclosure, they should receive a part of the proceeds of the 
sale under the foreclosure. At the sale, the road brought less than the amount of 
the mortgage, but the mortgagees released their lien, and left in the hands of the 
purchasers the part of the purchase-money agreed upon as the share of the stock- 
_ holders. Held, that this part was the property of the corporation, and liable for 
its debts; and that a creditor’s bill might be maintained without joining the 
stockholders as parties, if a committee appointed by them to carry out the trans- 
action were made parties. — Jb. 

See Income Tax, 1; Tax, 3. 


REBELLION. —See Wank. 


ReEMOvAL oF Suit. 
1. The Act of Feb. 28, 1839, providing for the removal of a suit from one 


Circuit Court to another is not repealed by Act of March 3, 1863. — Supervisors 
v. Rogers, 7 Wallace, 175. 
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2. A case was removed under Act of Feb. 28, 1839, from the Circuit Court 
for the District of Iowa, to an adjoining Circuit Court. J/eld, that this latter 
court could adopt in the case a rule of practice of the State courts of Iowa, 
though the Circuit Court for the District of Iowa had never adopted such 
rule. — Supervisors y. Rogers, 7 Wallace, 175. 

See Prize, 3. 

Repeat or Srarure.—See Ciaims, Court or, 3; Haneas Corrvs. 


Res ApJupicaTa. 


1, A decree dismissing a bill in equity which is absolute in its terms, and made 
on a ground which goes to the merits, is a bar to another bill for the same reliet 
between the same parties. — Durant y. Essex Co., 7 Wallace, 107. 

2. A town having issued bonds, M. brought suit on some of the bonds, in 
which suit the validity of the issue of the bonds was put in question; and re- 
covered judgment. Afterwards M. brought a second suit on other bonds of the 
same issue. eld, that the town was estopped to deny the validity of the issue. 
— Beloit vy. Morgan, 7 Wallace, 619. 

3. An appellate court reversed a judgment for the plaintiff, and remanded the 
cause to the inferior court. eld, that this could not be pleaded as an estoppel 
in case of another suit by the plaintiff. — Aurora City v. West, 7 Wallace, 82. 

4, A city being authorized by its charter, whenever a majority of its voters 
required it, to take stock in any company chartered to construct roads to that city, 
and to make and sell its bonds to pay for it, issued coupon bonds. Suit was 
brought against the city on some of these coupons; the declaration alleged that 
the city by virtue of their charter subscribed to the stock of a railroad company, 
that the company was chartered to construct, and was constructing, a railroad to 
the city, that a majority of the voters assented to the subscription, that the city 
had issued and sold the bonds, and that the plaintiffs purchased them. The 
defendants demurred, and the demurrer being overruled the defendants pleaded ; 
(1) that the location of the railroad was not established through the city till after 
the subscription; (2) that the company was not chartered to construct, and was 
not at the time of the subscription constructing a road to the city. ‘The plaintiffs 
demurred to the first plea, and the demurrer was sustained; to the second plea 
they replied that the road was located through the city before the bonds were 
delivered; the defendants demurred, but the demurrer was overruled and judg- 
ment was given for the plaintiffs. 

The plaintiffs brought a second suit on other coupons of the same bonds; the 
declaration alleged that whereas the city in virtue of its charter had lawfully and 
for a valuable consideration issued the bonds, and the plaintiffs for valuable con- 
sideration, had become the holders of them, and the city had refused to pay, 
a right of action had accrued. The defendants demurred, assigning for cause 
that the bonds were not issued in pursuance of the proper vote. The demur- 
rer was overruled, and judgment given for the plaintiffs. ‘ 

The plaintiffs brought a third suit on other coupons of the same bonds. The 
defendants pleaded that the bonds were issued without valuable consideration. 
The defendants filed two replications, the first setting up the judgment in the first 
suit, and the second, the judgment in the second suit. On demurrer to these two 
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replications: J/eld, that they were both good, and that the defendant was 
estopped. (MuLuER, J., dissenting.) — Aurora City v. West, 7 Wallace, 82. 
See ConFLict OF EsecrMeEnt, 2. 
Revenve. — See Ciaims, Court or, 1; INTERNAL REVENUE. 
Secretary OF War.—See anp NOreEs. 


Sure. 


1. The mortgage of a vessel should, under the Act of July 29, 1850, be 
recorded at the home port, and not at the port of last registry and enrolment. 
[It does not appear from the report how this question came before the court.] — 
White’s Bank vy. Smith, 7 Wallace, 646. 

2. Under the Act of July 29, 1850, a mortgage of a ship is valid against all 
parties without notice, if recorded only in the collector's office of the port where 
the mortgagor lives, though a State statute requires all coreg mortgages to be 
recorded in the town clerk's office. — Ib. 

3. The master of a chartered ship having refused to ties on board some lard, 
on the ground that it was improperly packed, and would injure the rest of the 
cargo, the charterers agreed to pay any damage to which the ship might be sub- 
jected, arising from injury to the rest of the cargo from the lard. Held, a valid 
agreement. — Boyd v. Moses, 7 Wallace, 316. 

See ApmiraLty; CoLiision; Pitot; Prize. 


Strate. 


1. Texas continued a State of the Union during the war, and a suit begun in 
her name in February, 1867, approved by the de facto executives of the State, 
Held, to have been properly commenced. (Grier, Swayne, and Miter, JJ., 
dissenting.) — Texas vy. White, 7 Wallace, 700. 

2. The United States issued and delivered to the State of Texas, bonds, pay- 
able to bearer, and the legislature of Texas passed an act that these bonds should 
not be available in the hands of any holder, unless indorsed by the governor. 
After the Rebellion broke out this act was repealed, and a military board formed 
with power to dispose of any bonds belonging to the State, and to use them for 
the defence of the State. ‘The military board sold them to W. for cotton, cards, 
and medicines, after the Rebellion was put down. Held, that the State of Texas, 
could maintain a bill in equity for the delivery up to it of these bonds. (Grier, 
J., dissenting.) — Ib. 

See Apminatry; Arrorney, 2; Crrcurr Court; Conruict or Laws; 
ConstituTIonaL Law; Error, 3; Lecat Tenper, 3; Mart; Removar or 
Suit, 2; Suir, 2; Tax, 1-7. 

Statute or Limitations. — See Limitations, STATUTE OF. 
Statute, Repeat or.—See Repeat or Stature. 


STATUTES OF THE UNITED STATES. 


Sept. 24, 1789, § 9. —See Apmira.rty. 

Sept. 24, 1789, § 23. — See Arrra, 8; Error, 7. 
Sept. 24, 1789, § 25. —See Error, 3; Tax, 4, 5. 
March 3, 1797. —See Iyrormer, 2. 
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March 3, 1797, § 4. —See Pusiic Orricer. 
April 29, 1802, § 6. —See Certiricare or Division. 
March 3, 1803. — See Apprat, 2, 3. 

May 7, 1822, § 18.— See CoL.tecror or Customs. 
March 3, 1825.— See Matt, 
March 2, 1831.—See CoLLecror or Customs. 

July 4, 1836, § 14. —See Parent, 2. 

Feb. 28, 1839.— See Removat or Surr, 

July 29, 1850. — See Sup, 1, 2. 

Sept. 27, 1850.—See Pusuic Lanp, 4, 5. 

Feb. 10, 1855, § 2. —See Narura ization. 

June 12, 1858. —See CoLLtecror or Customs. 
Aug. 6, 1861.—See Inrormation; Lyrormer, 1. 
Feb. 25, 1862. —See Lecat Tenper; Tax, 1, 2. 
July bl, 1862. —See LeGat Tenper; Tax, 1, 2. 
July 17, 1862. —See Inrormation. 

March 3, 1863.—See Contempt, 2. 

March 3, 1863. — See Tenprer; Tax, 1, 2. 

March 3, 1863.—See Removat or Suit, 1. 

April 29, 1864. —See CoLuision, 2, 3. 

June 3, 1864, § 41. —See Tax, 5. 

June 3, 1864, § 179. — See Ivrormer, 2 

June 30, 1864. —See Income Tax, 1, 2. 

June 30, 1864, § 13. —See Prize, 3. 

March 3, 1865, § 4.—See Error, 6. 

March 3, 1865.—See Inrormer, 2. 

July 13, 1866.—See Income Tax, 2, 38. 

July 28, 1866.—See AppraL, 7. 

Feb. 5, 1867. — See Hasreas Corpus. 

Feb. 5, 1867. —See Tax, 4. 

March 27, 1868, § 2.— See Hapeas Corpus. 


SupersepEas. —See 8; Error, 7. 
Surety. —See Parties. 


Tax. 


1. The Acts of Feb. 25, 1862, and July 11, 1862, exempt from taxation “ se- 
curities of the United States,” and the Act of March 3, 1863, exempts ‘‘ Treasury 
notes or United States notes issued under the provisions of this act.” Held, 
that legal-tender treasury notes issued under either of these acts are exempt from 
State taxation. — Bank y. Supervisors, 7 Wallace, 26. 

2. Certificates of indebtedness issued by the United States for supplies, and 
bearing interest, and payable in a year or earlier at the option of the Government, 
are exempt from State taxation. — The Banks v. The Mayor, 7 Wallace, 16. 

8. The interest of bonds issued by a railway company, and secured by a mort- 
gage on the whole of its road, which extends through two States, cannot legally 


be taxed by either of the States (Cuurrorp and Swayne, JJ., dissenting).— 
Railroad Co. v. Jackson, 7 Wallace, 262. 
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4. Officers were appointed by a State to refund taxes which had been illegally 
imposed on those United States securities which were exempt fromm State taxation. 
The officers declined to do so, on the ground that some of the Government securi- 
ties alleged to be exempt were not exempt. On mandamus, judgment was 
given in the State court for the officers, on the ground that their opinion was cor- 
rect. Held, that this was a decision against a right, privilege, or immunity 
claimed under the Constitution or a statute of the United States within the 
Judiciary Act, § 25, and the Act of Feb. 5, 1867, and the Supreme Court had juris- 
diction of a writ of error to the State court. — The Banks v. The Mayor, 7 Wal- 
lace, 16. 

5. The Act of June 3, 1864, § 41, provides that shares in national banks may 
be included ‘* in the assessment of taxes imposed by a State at the place where 
such bank is located, and not elsewhere.” A State statute provided that such 
shares should be included in the assessment of taxes at the place where the share- 
holder resided. A., living in B., owned a share in the national bank located in B. 
The State court decided that A. was liable to be taxed on these shares in B. 
Held, that this was not a decision where the validity of a State statute had been 
drawn in question as being repugnant to a law of the United States, and the 
decision had been in favor of such validity within the Judiciary Act, § 25.— 
Austin v. The Aldermen, 7 Wallace, 694. 

6. The decision of a State court that a State statute requires State taxes to be 
coliected and paid over in gold‘and silver coin will be followed by the Supreme 
Court. — Lane County vy. Oregon, 7 Wallace, 71. 

7. A decision by the highest State court that the construction of a State stat- 
ute authorizes a certain officer to levy a tax will be followed by the Supreme 
Court. — Morgan v. Town Clerk, 7 Wallace, 610. 

8. A mandamus directed a city to levy a specific tax on the taxable property 
of the city, for the year 1865, sufficient to pay a specified judgment, interest, and 
costs ; to collect the tax and pay the same, or show cause to the contrary by the 
next term. The return was, that, in obedience to the order, the city ‘* did pro- 
ceed to levy a tax of one per cent on the taxable property of the said city for 
the purpose of paying the judgment named and other claims, and that the said 
tax is sufficient in amount to pay the said judgment and other claims.” On de- 
murrer, eld insuflicient. — Benbow v. Iowa City, 7 Wallace, 313. 

See Income Tix; Invormer, 2; Tenper, 3. 


TenvEer. —See Equiry PLeapinG anp Practice, 1. 
Texas. —See State, 1. 

Treasury Nores.—See Tax, 1. 
Trust.—See Cuaritry; Fraup, 1; Rarroap, 2. 
Unitep States. —See 1. 
Usury.—See Error, 1. 
Variance.—Scee Fravp, 3. 


VERDICT. 
Objection cannot be taken on a writ of error that the verdict, in a trial where 
there were several issues, was that the jury found the ** issue ” for the plaintiff. — 
Laber v. Cooper, 7 Wallace, 565. 
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Waiver. — See Contract, 2; PLeEapING AND PRACTICE. 
War. —See Government Contract, 1; Contract, 1; INrorma- 
TION; InrEREsT, 1; License; Srate, 2. 
Watercourse. — See Lanptorp anp Tenant; Pusiic Lanp. 

Witt. —See Cuariry. 

Writ or Error. —See Error. 


Worps. 
** Cultivate.” —See Pusuic Lanp, 5. 
* Debt." —See Lecat Tenver, 3. 
** Equal Quantity.” — See Patent, 5. 
** Permanent Location.” —See Convirion. 
** Single Man.” —See Pusuic Lanp, 4. 


GENERAL RULE. 
Rute No. 54. Apmrratry. 


Whenever a cross-libel is filed upon any counter claim arising out of the same 
cause of action for which the original libel was filed, the respondents in the cross- 
libel shall give security in the usual amount and form, to respond in damages as 
claimed in said cross-libel, unless the court, on cause shown, shall otherwise direct ; 
and all proceedings upon the original libel shall be stayed until such security shall 
be given. 
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SELECTED DIGEST OF STATE REPORTS. 


[For the present number of the Digest selections have been made from 
the following volumes of State Reports: 41 Alabama; 53 Barbour (New 
York) ; 35 California ; 44 Illinois ; 29 Indiana; 43 Missouri; 4 Nevada; 25, 
26, 27 Texas ; 22 Wisconsin.] 


ABATEMENT. — See JUDGMENT, 1. 
AccrepraNnce. — See Bitts anp Notes, 2; PLeaprnG, 2. 
Account. —See Limirations, STaTure or, 2. 


ACTION. 


A claim against an estate, upon which no administration has been taken out, 
cannot be prosecuted against the heirs without allegation that estate has de- 
scended. — The State v. Lewellyn, 25 Texas, 797. 


See DEED; GaminG; JupGMeENT, 2; Liwrrations, STaTUTE oF, 1; ScrEN- 
TER; Stamp, 4; TroveR; VARIANCE. 
Acr or Gop.— See LanpLorp anp TENANT, 2. 
ADMINISTRATION. —See Exrecuror aND ADMINISTRATOR. 


ADMIRALTY. 


A demand for supplics, furnished in the port of Mobile to a steamboat regu- 
larly licensed under the laws of the United States, enrolled at the Mobile custom- 
house, and plying between that city and Columbus, Mississippi, and which belongs 
to a resident citizen of Mississippi, is a maritime contract, and can only be enforeed 
by admiralty process against the boat, in the Federal courts. — Steamboat Mist v. 
Martin, 41 Ala. 712. 

See Lign, 2. 


ADMISSION. 


Action by husband and wife for injuries to the wife resulting from an accident 
caused by defects in highway. Held, that an admission by the husband of care- 
lessness on the part of the driver of the wagon, in which the plaintiff was at the 
time of the accident, should have been allowed to go to the jury, although he was 
not present at the time of the accident. — Shaddock v. Clifion, 22 Wis. 114. 


AGeEntT. — See Principat aNp AGENT. 
AGREEMENT. — See CONTRACT. 
Aien. — See Escuerat. 
ALTERNATIVE JUDGMENT. —See DetINveE. 
ApporInTMENT. — See Time, 1. 
APppRAISEMENT. — See ConstiruTIONAL Law, 1. 
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Arrest. — See ConstirutTionaL Law, 1; ConstiruTionaL Law, Strate, 9. 
AssauLt anp Batrrery. — See Evipence, 3. 

AssENT. — See ASSIGNMENT. 
— See ConstirutionaL Law, State, 2; Lecat TENpDER, 4. 


ASSIGNMENT. 


An instrument of assignment recited that the assignor was indebted ‘‘ to sundry 
persons,” without naming them, or specifying the amount of the assignor’s in- 
debtedness, and provided that the assignee should ‘hold said property, and 
dispose of the same, as soon as he can possibly do so to the best advantage, for 
the benefit of my creditors.” eld void as to non-assenting creditors. — Caton 
v. Mosely, 25 Texas, 374. 

See Butts anv Nores, 3; Detivery, 1; MorrGace, 1; Parrnersurr, 1. 


ATTACHMENT. 


An officer attached property claimed by A. under a sale from the defendant in 
the attachment suit; judgment was recovered by plaintiff in the attachment suit, 
and A. sued the officer. eld, that the officer might show that the sale to A. 
was in fraud of creditors. — Pease v. Anderson, 44 Ill. 218. 

See Surety, 2. 


ATTORNEY. 


1. Under the Missouri statute an attorney at law cannot be called upon to 
testify respecting the condition and appearance of a deed of trust and the trust notes 
at the time when they were committed to him to bring suit of foreclosure. — 
Gray v. Fox, 43 Mo. 570. 

2. An attorney contracted with his client for a contingent fee, to depend upon 
the result of the suit. The client compromised without consulting his attorney. 
Held, that the attorney was entitled to recover the whole amount of his fee. — 
Hill v. Cunningham, 25 Texas, 25. 

See ConrepERATE Money, 2. 


Aurnority. —See Partnersuip, 1, 2. 
AVERMENT. — See Stamp, 1. 
BaGGaGe. — See Carrier, 3. 


BatLMENT. 


H. placed land-scrip, owned by himself together with K. and L., in the hands 
of N. for safe keeping. K. died, and his widow demanded the scrip of N., who 
delivered it to her. H.’s administrator sued N. for the value of H.’s interest in 
the scrip. Held, that he was entitled to recover. — Nelson v. King, 25 Texas, 
655. 

See Carrier, 3; Pustic Poricy; Variance. 
Bavance. — See Limitations, STATUTE oF, 2. 
Bank. — See anp Nores, 1; Lien, 1. 
Bitzi. — See Contract, 3. 
Buy or Ricguts. See ConstiruTionaL Law, Srare, 7; 2. 
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Brits anp Nores. 


1. Plaintiff sued as indorsee upon the following instrument: ‘* No. 28,850. 
$750. Bank of D. O. Mills & Co., Sacramento, Oct. 18, 1866. George Rosen- 
baum has deposited in this bank fifteen hundred dollars, payable to himself or 
order, in United States gold coin, on return of this certificate properly indorsed. 
D. O. Mills & Co.” The execution of the contract and the fact of indorsement 
were admitted. Held, that plaintiff could recover without proof of consideration. 
— Poorman vy. Mills, 35 Cal. 118. 

2. Across the face of a bill of exchange the drawer wrote ‘‘ acceptance waived.” 
Held, that he was liable on the bill, without any presentment for acceptance or for 
payment to the drawee. — Carson’s Adm’rs v. Russell, 26 Texas, 452. 

3. ‘* Four months after date we, or either of us. promise to pay W. T. Gibbons 
or Wm. Bell the sum of twelve hundred dollars, with twelve per cent interest per 
annum till paid, this the tenth day of May, 1857.” Indorsement, ‘* For value 
received I assign this to James Chisum, this 12th April, 1858.” (Signed) 
“W. Bell.” Held, that the assignee might maintain an action on the note. — 
Record v. Chisum, 25 Texas, 348. 

4. A garnishee gave his note to the defendant in the garnishee suit, for the 
whole claim of the defendant against him, with an oral agreement that if judg- 
ment should be recovered against him as garnishee, the amount of the judgment 
should be deducted from the note. Such judgment was afterwards rendered 
against him, and was paid by him. Held, that these facts might be shown, by 
parol evidence, in an action on the note to prove a partial failure of considera- 
tion. — Peterson vy. Johnson, 22 Wis. 21. 

See ConreperaTE Money, 6, 7; Constitutionat Law, 8; EvipENce, 1; 
Gamine; ItteGat Contract, 3; Lecat Tenper, 1; Payment; Stamp, 6. 

Bona Fipves.—See Corporation; MortGace, 2. 


Bonp. — See ConreperaTE Bonp; EXxecuToR aND ADMINISTRATOR, 2; 
Surety, 2, 3. 


Bounty. 

In 1864, the town of W. passed a resolution to pay $300 to each man drafted 

into the service of the United States, and ‘‘ not exempted.” The resolution was 

amended so as to include those ‘‘ drafted last year, and paid $300.” The relator 

was subsequently drafted, and on payment of $300, discharged. In 1865, the 

legislature passed an act legalizing all the proceedings of town meetings in the 

county in which W. was situated, relating to the payment of ‘‘ bounties to volun- 

teers, substitutes, and drafted men.” Held, that the relator was ‘* not exempted” 

within the meaning of the resolution, and that the resolution related to the pay- 

ment of ** bounties ” within the meaning of the act. — The People v. Auditors of 
Westford, 53 Barb. 555. 

‘Breacu. — See Contract, 1; Detivery, 1. 
Broker. — See Fraups, Statute or, 2. 
Burpen or Proor. — See Insanity. 
CancetLaTion. — See Stamp, 2. 
Car. — See Entire Conrract. 
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CARRIER. 

1. The plaintiff shipped goods to be carried by the defendants, who were 
common carriers, from Clayton, Indiana, to Savannah, Georgia, in time of war, 
when transportation was much interrupted, taking from them a receipt, contain- 
ing a stipulation that the company should not be liable for loss unless a claim was 
made within thirty days after the date of the receipt. Held, that the stipula- 
tion was unreasonable and void as against public policy. — Adams Express Com- 
pany v. Reagan, 29 Ind. 21. 

2. The defendants’ steamer brought goods to New York on July 4th. They 
were accidentally destroyed by fire about 2 a.m. July 5th. Held, that the fact 
of arrival on a public holiday did not extend the liability of defendants as com- 
mon carriers. — Ely v. New Haven Steamboat Co., 53 Barb. 207. 

3. To an action against a common carrier for loss of baggage, the defendant 
pleaded the acceptance by the plaintiff of a ‘‘free ticket,” according to the 
terms of which the carrier was exempted from liability for negligence, and that 
the carriage was not for hire. — Held, pleas bad on demurrer. — Mobile § Ohio 
R.R. Co. v. Hopkins, 41 Ala. 486. 

CertiricaTE. — See Evinence, 2. 
CERTIFICATE OF Depostr.—See Britis anp Notes, 1. 
Carter. —See ConstirutionaL Law, State, 1; Municrpat Corporation. 


CuatreLt.— See PreE-EMPTION, 1. 


CuHaTTEL MortGaGeE. 


A. executed a chattel mortgage to B., who sold the property mortgaged. Held, 
that A. could not maintain trover against B. — Heyland y. Badger, 35 Cal. 404. 
See Detivery, 2. 


CircutaTion. —See Nationa Banks. 
CrerK. — See 2. 
Coastina Trape. —See ConstirutTionat Law, 6. 
Cope. — See Norice. 
Corn. — See Speciric Contract Law. 
Common Carrier. —See Carrier. 
Comp.arnt. — See 3. 

Conprtrion. —See Deep; MorrGace, 4; Corporation. 
ConpiTIONAL Estatr. — See Escuear. 


CONFEDERATE Bonps. 
A guardian, in 1864, invested money belonging to his ward’s estate in Con- 

federate States bonds. Held, that he was entitled to a credit for the same on 

final settlement. (Byrp, J., dissenting.) — Beasley v. Watson, 41 Ala. 234. 


CoNFEDERATE ConstituTION. —See ConstiruTIONAL Law, 7, 9. 


CoNFEDERATE Money. 

1. A debtor having the right by agreement, to pay his debt during the year 
1863 in ‘‘ current paper funds,” tendered Confederate treasury notes. Held, a 
good tender. — Sialworth v. Blum, 41 Ala. 319. 
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2. A sheriff, acting without authority, collected a judgment in depreciated Con- 
federate money, and paid the money to the plaintiff's attorneys. Held, that the 
defendant was still liable. Semble, that, in such a case, the plaintiff might recover 
the fill value of the judgment in gold from his attorneys. — Chapman y. Cowles, 
41 Ala. 103. 

3. The clerk of a court, in 1864, received in payment of a judgment, Confed- 
erate treasury notes, and notes of the State of Alabama, redeemable in such 
treasury notes, or in State bonds, at the State’s option. Held, that the judgment 
was not satisfied. — Aicardi y. Robbins, 41 Ala. 541. 

4. Under the Act of Nov. 9, 1861, an administrator had authority to take Con- 
federate money in payment of debts due the estate (Byrp, J., dissenting). — 
Harris vy. Parker, 41 Ala. 604. 

6. An administratrix received Confederate treasury notes for the estate, 
after the passage of the Act of Nov. 9, 1861, and subsequently converted the 
same to her own use. Held, that she was chargeable, on final settlement, with the 
value of the notes in lawful money at the time of the conversion. — Glenn v. Glenn, 
41 Ala. 571. 

6. A probate decree having been entered, in 1864, against a guardian on his 
final settlement for the balance in his hands, as so many dollars, he paid the 
amount to the probate judge during the same year in Confederate treasury notes, 
and took a receipt, reciting a refusal on the part of the party entitled to take the 
notes in payment of said decree, and that they should be held until the question 
whether satisfaction in such notes was legal could be settled. The notes had been 
received by the guardian, legitimately, as assets. Held, that the decree was not 
satisfied. — Shackleford v. Cunningham, 41 Ala. 203. 

7. B. mortgaged land to S. in 1863, the consideration of the instrument being 
a loan of Confederate States treasury notes. Held, that the mortgage was valid 
(Byrn, J., dissenting). — Scheible vy. Bacho, 41 Ala. 423; s. P. as to promissory 
notes. — Kirtland v. Molton, ib. 548. 

See ConstiruTionaL Law, 8. 


Coneress. — See‘ConsTITUTIONAL Law, 1. 
Conscription. — See ConsTttuTIONAL Law, 9. 


CoNSIDERATION. 


A mortgagee agreed to accept a larger sum than that secured by his mortgage, 

and discharge the same, before the debt was due by the terms of the mortgage. 
’ Part of the sum was paid, and the mortgagee tendered satisfaction and demanded 
the balance, which was refused. Held, that he could maintain an action for the 
balance (MuLLIN, J., dissenting). — Scott v. Frink, 53 Barb. 533. 

See Bitts anp Nores, 1, 4; Conreperate Money, 7; CoNnsTITUTIONAL 
Law, 8; Evipencr, 1; License; Stamp, 4. 

ConstituTIONAL CONVENTION. — See ConstituTIONAL Law, 8; 
Evivence, 1. 


ConsTITUTIONAL Law. 


1. To an action of trespass vi et armis, alleging arrest and imprisonment, all the 
defendants pleaded not guilty. Three of them also filed special pleas, setting 


ease aaa 


$28 SELECTED DIGEST OF STATE REPORTS. 


forth the existence, at the time of the alleged trespass, of the Rebellion; the 
membership of plaintiff in a disloyal secret society which was engaged in aiding 
the Rebellion; and that by these means plaintiff was in fact levying war against 
the United States; that defendant J. was at the time United States Marsha], and 
that two of the other defendants were his deputies, and that the acts complained 
of were done by said marshal and his deputies under an order of the President 
of the United States, and in a proper manner. Another plea set up the Presi- 
dent’s proclamation of July 4, 1862, calling for volunteers, and averred that the 
plaintiff at the time of the alleged trespass was actively engaged in preventing 
volunteering. Held, 1st, that these pleas did not justify the alleged trespass ; 
2d, that the two, acts of Congress of March 3, 1863, and May 11, 1866, in-' 
tended to indemnify persons acting under such orders, were unconstitutional. — 
Johnson v. Jones, 44 lll. 142; Sueean v. Same, ib. 167. 

2. An act of the legislature of Nevada, passed March 3, 1866. provided that 
any damages tq property on any river or stream, by parties using the same in 
floating timber, or otherwise, should be appraised by three appraisers. Held, that 
this provision was not unconstitutional as depriving the injured party of a trial by 
jury. — Mandlebaum vy. Russell, 4 Nev. 551. 

3. A. purchased goods from the consignees at Mobile; a part was contracted 
to be purchased after it left Europe, and before its arrival in the Bay of Mobile, 
and a part was purchased after it arrived, and before entry at the custom-house. 
A. then transported the goods at his own expense from the place where they were 
when bought, to the port of consignment, and afterward sold them in the original 
unbroken packages. Held, that A. was not an importer, and the goods and the 
proceeds of their sale were subject to State taxation in his hands. — Mayor and 
Aldermen of Mobile vy. Waring, 41 Ala. 159. 

4. The prohibition contained in the Constitution of the United States against 
‘simposts or duties on imports,” does not take from the States the right to delegate 
to a municipal corporation the power to tax sales of goods brought from other 
States of the Union, and sold in the original packages. — Woodruff v. Parham, 
41 Ala. 354. 

5. There being no maritime lien for building, fitting out, and constructing a 
boat, a State statute giving such a lien is not in contravention of the Constitution 
or laws of the United States. — Wyatt v. Stuckley, 29 Ind. 279. 

6. The defendant, acting under an Alabama statute imposing a tax on all 
vessels plying on the navigable waters of the State, ‘‘at the rate of one dol- 
lar per ton of the registered tonnage thereof,” assessed a tax against the plain- 
tiff’s boats, which were enrolled and licensed in the coasting trade under the 
Acts of Congress of Feb. 18, 1793, and May 16, 1864, and were exclusively 
engaged in the towage and lighterage business in the bay and harbor of Mo- 
bile. Held, that the tax was aneenetietonel and void. — Lott v. Morgan, 41 
246. 

7. The 5th section of the ities Act of Dec. 10, 1861,prohibiting the issue 
of an execution, without the written consent of the defendant, until after the 
expiration of one year from the ratification of a treaty of peace between the Con- 
federate States and the United States, was void both under the Federal and the 
Confederate Constitution. — Hudspeth v. Davis, 41 Ala. 389. 

8. The State convention on the 28th September, 1865, provides that ‘* in all 
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suits upon contracts made between the first of September, 1861, and the first of 
May, 1865, parol evidence shall be admissible to prove what was the considera- 
tion thereof, and whether or not the parties thereto understood, or agreed, that 
the same should be discharged in Confederate currency or treasury notes; and 
if so, or if it appears so from the contract, then to show what was the real or true 
value of the consideration of the said contract, and what amount the plaintiff is 
legally, justly, and equitably entitled to receive, according to the contract, by the 
judgment of the said court.” In an action on three notes, dated in 1864, and pay- 
able in February, April, and July, 1865, it appeared that payment was to have 
been made in Confederate currency; held, 1st, that so much of the clause as 
relates to admissibility of evidence as to consideration is constitutional, whether 
the rest is or not; 2d, that the measure of damages was the value of the 
Confederate money at the maturity of the notes (Byrp, J., dissenting). — 
Kirtland v. Molton, 41 Ala. 548 (for further discussion of this ordinance, see 
Scheible vy. Bacho, ib. 423). 

9. Under the Constitution of the Confederate States, the Conscript Law of 
April, 16, 1862, was constitutional. — Ez parte Coupland, 26 Texas, 386. 

10. The Congress of the Confederate States enacted a law in 1862, the ninth 
section of which provided that persons not liable for military duty might be 
received instead of those liable. Applicant, having been enlisted, offered a 
substitute under the above law, who was accepted. An act passed, Jan. 5, 1864, 
provided that no person should be exempted by reason of his having furnished a 
substitute ; and an act of Feb. 17, 1864, repealed all laws granting exemptions. 
After the passage of these laws applicant was enrolled, and sued out a writ of 
habeas corpus on the ground that he had furnished a substitute. Held, that there 
was no constitutional objection to the laws of Jan. 5, and Feb. 15, although no 
provision was made therein for refunding sums paid to substitutes. — Ex parte 
Mayer, 27 Texas, 715. 

See ConreperaTE Money, 7; Constitutionat Law, State, 1, 2, 7, 9; 
Evipvencr, 1; Lien, 2; Stamp, 3. 


ConsTITUTIONAL Law, STATE. 


1. The Constitution of Illinois provides for uniformity of taxation. Held, 
that a provision in the charter of Chicago, imposing a penalty of five per cent for 
delay in the payment of taxes after a certain day, was void. — Scammon v. City of 
Chicago, 44 Ill. 269; Clayton v. Same, ib. 280. 

2. An assessment by a city for a street improvement, uniform and equal 
throughout the locality where it is imposed, does not violate art. 10, § 1, of the 
constitution of Indiana, which provides that ‘‘The General Assembly shall pre- 
scribe by law for a uniform and equal rate of assessment and taxation, and shall 
prescribe such regulations as shall secure a just valuation for taxation of all prop- 
erty, both real and personal.” — Palmer v. Stumph, 29 Ind. 329. 

3. Laws for the preservation of fish, by limiting the time and mode of taking 
them, are not unconstitutional. — Gentile v. The State, 29 Ind. 409; The State v. 
Hockett, ib. 302. 

4. The Constitution of Alabama provides that ‘‘no law or any section of any 
law shall be revised or amended by reference only to its title and number, but the 
law or section revised or amended shall itself be set forth at full length,” and also 
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that all laws contrary to its provisions shall be void. In 1866, the legislature 
passed an amendatory act relative to the T. B. Co., not setting forth the law 
amended, but referring to it by its title. Held, that the amendatory act was void 
(Juver, J., dissenting). — Tuskaloosa Bridge Co. vy. Olmstead, 41 Ala. 9. 

5. The legislature passed an act in 1868 (ch. 687), entitled ‘* An act to regulate 
a road in the town of Palatine, Montgomery County.” It appeared in the body 
of the bill that its intention was to narrow a certain road, thus revesting the title 
to a parcel of land in F. This land had been taken from F. in 1848, on account 
of the widening of the same road, and he had received compensation. Held, that 
the law was void: Ist, under the State constitution, because the subject was not 
expressed in the title; 2d, under the United States Constitution, as impairing 
the obligation of contracts; 3d, as a fraudulent attempt to exercise the right of 
eminent domain against the public interest. — The People v. The Commissioners, §c. 
53 Barb. 70. 

6. The Constitution of Indiana (art. 4, § 22) prohibits the legislature from 
passing local or special laws in any of several enumerated cases. By § 23, it is 
provided that in all other cases ‘‘ where a general law can be made applicable, all 
laws shall be general, and of uniform operation through the whole State.” Held, 
that it was for the legislature alone to judge whether a law on any given subject, 
not enumerated in § 22, could be made applicable to the whole State. — Gentile 
v. The State, 29 Ind. 409; The State v. Hockett, ib. 302. 

7. A State statute provided that any city incorporated under it should have 
power to borrow money, to subscribe to the stock of any railroad running into or 
through such city ; to make donations in money or bonds of the city, to aid in the 
construction of such roads only on petition of a majority of the resident free- 
holders. Held, that this act did not violate the 25th section of the Bill of Rights, 
providing that ‘‘no law shall be passed the taking effect of which shall be made 
to depend upon any authority except as provided in this constitution.” — Thomp- 
son v. City of Peru, 29 Ind. 305. 

8. The Constitution of Alabama makes it the duty of the General Assembly to 
provide by law for the election of judges of the circuit courts, of the courts of 
probate, and other inferior courts by the qualified electors. Held, that an act 
providing that the judge of probate in the county of M. should be judge of the 
county court also, was constitutional. — Randolph vy. Baldwin, 41 Ala. 305. 

9. Under the provision of the State constitution (§ 16, art. 3), that ‘‘sena- 
tors and representatives shall be privileged . . . from arrest,” held, that the 
privilege did not cover service of citation in civil suits. — Gentry v. Griffith, 27 - 
Texas, 461. 


ConTRACT. 


1, A. and B. entered into a contract by the terms of which A. was to manufac- 
ture for B. a given amount of lumber by a given time, for which B. was to pay 
a fixed price per thousand, payable at the end of each month. B., without fault 
on A.’s part, ceased paying for lumber sawed and received, refusing to receive 
any more, and declaring the contract at an end. Held, that A. might sue on the 
contract as broken, without waiting for the time of performance to elapse. — 
Hale y. Trout, 35 Cal. 229. 
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2. All parties interested, including plaintiff, divided an estate, without probate 
proceedings. Held, that plaintiff could maintain an action on a note taken as 
part of her share. — Carter vy. Owens, 41 Ala. 217. 

See ApmmaLty; ATTORNEY, 2; Batument, Brits anp Norges, 1, 8, 4; Car- 
1, 3; MortGaGe; Conreperate Money, 1, 7; Consip- 
ERATION; ConstituTionaL Law, 8; ConstiruTionaL Law, State, 5; 
Deep; Detivery, 1; Damaces, 1, 3,4; Entire Contract; Evipence, 1; 
Fraup; Fraups, Statute or, 1-3; GaminG; GarNISHMENT, 2; Huspanp 
anp Wire; Conrracr; Lecat Tenper, 1; License; Partner- 
1, 2; PLeapinG, 2; Pre-Emprion, 2; Pusiic Poricy; ScrenTER; 
Srecirric Contract Law; Stamp, 5; Tenper, 2; Variance. 

Conversion. — See BartMentT; CuatreL MortGaGe; CONFEDERATE Money, 

5; InteGat 1-4; Liwirations, Statute or, 3; TRover. 


Conveyance. — See Fraups, Statute or, 3; MortaGacx, 1. 


CorPORATION. 


The constitution and laws of Missouri provide for the individual liability of 
stockholders in all private corporations. M., having an unsatisfied judgment 
and execution against a corporation, asked for an execution to issue against F., 
a stockholder. On the hearing, it appeared that, previous to the issuing of the 
execution against the corporation, F. had sold his stock to an insolvent, no transfer 
being made on the books. Held, that F. was liable. — McClaren vy. Franciscus, 
43 Mo. 452. 

See ConstituTionaL Law, 4; ConstiruTionaL Law, State, 1,7; JupG- 
MENT, 3; Lien, 1; Municrpat Corporation. 

Costs. —See Lecat TEenper, 3. 
Count. — See 3. 

Court. — See ConstituTionaL Law, State, 8; INpICTMENT. 
Covenant, — See ENCUMBRANCES, COVENANT AGAINST; LANDLORD AND TEN- 
ANT, 2. 

Crepitor. —See AssiGNMENT; MortGaGeE, 2. 

Law. —See Iypicrment; Insanity; Tre, 2. 
Currency. — See Tenper, 4; Speciric Contract Law. 


DaMaGEs. 


1. On breach of covenant of seisin, if there has been no eviction or other 
actual injury, the grantee can only recover nominal damages. — Mecklem y. Blake, 
22 Wis. 495. ; 

2. In proceedings to condemn land taken for public uses, the owner sought 
to recover damages for the cost of removing his personal property from the 
premises. Held, that he could not recover. — Central Pacific R. R. Co. v. Pear- 
son, 35 Cal. 247. 

8. A. contracted to pay B. a certain numbe~ of dollars in wheat of a certain 
quality, to be delivered in specified amounts at specified times, at a stipulated 
price per bushel; and there was a further provision that he might pay more in 


332, SELECTED DIGEST OF STATE REPORTS. 


any year, provided said additional payments should be made in wheat at the stip- 
ulated price, or in cash, as B. might elect. Held, that on default in payment of 
the wheat, B. was entitled to its actual value when due. Semble, that the same 
measure of damages would have been adopted if the provision last mentioned 
had been omitted. — Starr v. Light, 22 Wis. 433. 

4. In an action by vendee against vendor for breach of contract to deliver 
cotton, for which the price has been paid in advance, at a specified time and 
place, the measure of damages is the value of the cotton at the time and place 
of the breach, with interest. — Rose’s Executors v. Bozeman, 41 Ala. 678. 


See Conreperate Money, 5; ConstirutionaL Law, 2, 8; 
PLEADING, 2. 


Day. — See Tre, 3. 
Deatu. — See JUDGMENT, 3. 
Decerr. —See ScrenTer. 
Deciaration. — See Fraups, Statute or, 3. 
Decree. — See CONFEDERATE Money, 6. 
DepicaTion. —See Way. 


Deep. 

A tract of land was given to a county ‘‘ to have and to hold the same for ever 
for a town site, on which the town of B., the county seat of T. county, is now 
located, or for what other use the county may see proper to convert the same.” 
The county seat was subsequently removed from B., and the heirs of the grantor 
brought suit for so much of the land as had not been alienated by the county. 
Held, that the deed was an absolute donation for any use, and that the heirs 
could not maintain their action (WHEELER, C.J., dissenting). —Gilmore v. Hay- 
worth, 26 Texas, 89. 

See EvipENcE, 2; JuDGMENT, 2; Stamp, 1, 3, 4. 

Derautt. —See JuRISDICTION. 
Detecation. — See MunicipaL Corporation. 


DELIVERY. 


1. Defendant contracted to deliver goods to A., and A. assigned the contract 
to W. To a complaint by W. for breach of the contract, defendant pleaded 
delivery to A. It appeared on the trial, that, the goods being at an express 
office, A. went to the office with defendant, who directed a delivery to A., and re- — 
ceipted for the goods; A. paidthe charges, and the clerk, intending to deliver 
to A., placed the parcel in the opening where delivery was made, and pushed it 
toward A., who raised his hand to take it, when a United States officer interfered 
and seized it. Held, that this was a delivery to A.— Webber v. Reddis, 22 
Wis. 61. 

2. An agent to whom money was sent to be invested at his discretion, applied 
the money to his own use, executing and filing a chattel mortgage to his principal 
as security. In an action by the principal against one claiming under a subse- 
quent judgment, to recover possession of the mortgaged property, held, that there 
was a valid delivery of the mortgage. — Sargeant v. Solberg, 22 Wis. 132. 

See ILteGat 2; 2. 
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Demanv. — See Trover. 
Demurrer. — See Carrier, 3; PLeapina, 3. 
Deposit. — See BaitMent; VARIANCE. 
Descent. — See Action; Escueart. 


DerinveE. 
An action of detinue for slaves was brought before the abolition of slavery, 
but a trial was not had until after slavery had ceased to exist. An alternative 


judgment was rendered for the slaves, or their value. Held, good on error. — 
Rose v. Pearson, 41 Ala. 687. 


Devise. — See Executor AND ADMINISTRATOR, 2. 
Director. — See JUDGMENT, 3. 
DiIsQuALIFICATION. — See JURISDICTION. 


DIssEISIN. 


Some of the stones of defendant's foundation wall projected a few inches over 
plaintiff’s land. Held (Dixon, C. J., doubting), that plaintiff might treat this as 
a disseisin, and maintain ejectment. — McCourt v. Eckstein, 22 Wis 153. 


Disso.uTion OF Partnersuip.—See STATUTE OF, 3. 
Divorce. —See Huspanp WIFE. 
Do iars.— See CONFEDERATE Money, 6. 
Dovusr. — See Insantry. 

Dower. —See Drarr; Bounty; TENDER, 2. 
Drawer. —See Bitts anp Nores, 2. 
EasEMENT. — See ENCUMBRANCES, COVENANT AGAINST. 
EsectMent. — See DissEisin. 


ELECTION. 


1. An election to fill a vacancy in a State office, created by the neglect of the 
person elected to file his oath as required by law, is valid notwithstanding the fact 
that the statutory notice was not given. — Lutfring v. Goetze, 22 Wis. 363. 

2. A. was elected clerk of the C. P. of K. in 1868, a vacancy having occurred, 
but no election having been provided for by law. Held, that the election was 
invalid. — The State ex rel. McHenry v. Jenkins, 43 Mo. 261. 

ELeMENtTs. — See LANDLORD AND TENANT, 2. 
Emancipation. —See Detinve; Lruirations, STATUTE or, 1; Surety, 2. 
Eminent Domain. —See ConstirutionaL Law, Strate, 5. 


ENCUMBRANCES, COVENANT AGAINST. 


Defendant conveyed land to plaintiff with covenant against encumbrances. At 
the time of the purchase, a large portion of the land was flowed by a mill-pond, 
created by a dam on land not belonging to defendant, which dam had been main- 
tained long enough to establish a prescriptive right in the owner. In an action 
on the covenant, held, that it did not embrace the right of flowage. — Kuiz v. 
McCune, 22 Wis. 628. 

Enro_ment. — See Constirutionat Law, 6. 
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Entire Contract. 


A railroad company contracted to furnish six cars on notice. Notice was 
given that four were required, but none were furnished. eld, that the contract 
was entire, and the failure to furnish the smaller number no breach. — Jilinois 
Central R. R. Co. v. Demars, 44 Ill. 292. 

See ConTract. 


Entry. — See MortaGace, 4. 
Ciaim. — See GARNISHMENT, 2. 
Equity. —See Tenner, 2; Tenper, 1. 
Error. — See Insanity. 


EscHear. 


The Texas constitution provided that ‘‘ if any citizen of this Republic should 
die intestate or otherwise, his children or heirs shall inherit his estate; and aliens 
shall have a reasonable time to take possession of and dispose of the same in a 
manner hereafter to be pointed out by law.” A statute, passed in 1840, enacted 
that ‘‘ every alien to whom any land may be devised or may descend, shall have 
nine years to become a citizen of the Republic, and take possession of such lands, 
or shall have nine years to sell the same before it shall be declared to be forfeited, 
or before it shall escheat to the Government.” C. died in 1841, leaving as sur- 
viving relatives two sisters, aliens, and an uncle who was a citizen of the United 
States; but, up to the time of the annexation of Texas, an alien to Texas. The 
sisters and uncle laid claim to the estate after the nine years had elapsed. Held, 
that the estate descended to the sisters, but, on their failure to take advantage of 
the statute, reverted to the State, and that the uncle had no claim. — Barclay v. 
Cameron, 25 Texas, 232. 


1. B. and his wife A. mortgaged land to one K., and by a second mortgage 
to plaintiff. B. died, and by his will A. became entitled to possession. The 
defendant purchased the first mortgage of K., and A. gave up possession of the 
premises to him, he agreeing to pay off the encumbrances, and by his words and 
acts inducing her to suppose that he held under her until the three years’ limita- 
tion expired. Before the date of the second mortgage, the premises were sold for 
non-payment of taxes, and the tax title was acquired by the defendant. In an 
action to foreclose the second mortgage, the defendant claimed to hold under his 
tax deed. Held, that he was estopped as against A. to set up the tax title, and 
that the plaintiff might set up the estoppel. This being the only way in which 
A.’s interest could be protected, the mortgage debt being payable out of personal 
property bequeathed to her, if not made out of the land. — Schumaker v. Hoeve- 
ler, 22 Wis. 43. 

2. A., being in possession of land, took a lease of it from B., and remained 
in possession down to time of suit. Held, that he was not estopped to dispute 
B.’s title (Sawyer, C. J., dissenting). — Franklin vy. Merida, 35 Cal. 558. 

See InteGat Contract, 2; PrincipaL aND AGENT. 
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EvipENCcE. 


1. A Mobile bank drew a bill on a New Orleans bank in 1862 (after the cap- 
ture of the latter city by the Federal forces), ‘* payable in currency,” which was 
not presented to the drawee until the close of the war. In an action by an 
indorser against the drawer, held, that the defendant might, under the Ordinance 
of Sept. 28, 1865, prove ‘‘ that it was understood and agreed between the defend- 
ant and said B.” (the payee) ‘at the time of drawing said bill, that if the bill 
could not be sent to New Orleans in a short time, it should be returned to the 
bank, and the same amount of money which B. had paid for it, which was Con- 
federate treasury notes, should be returned to him,” and also, that, at the time 
the plaintiff purchased the bill, this agreement was communicated to him by the 
payee (Byrp, J., dissenting). — Tarleton v. Southern Bank of Alabama, 41 
Ala. 722. 

2. A deed, purporting to convey land in Liberty County, was executed in that 
county with four subscribing witnesses, one of whom subsequently made affidavit 
to its execution before a person who certified to the affidavit by the signature 
“George W. Miles, R. L.C.” Following the affidavit was a certificate of the 
record of the deed, with the caption ‘‘ Republic of Texas, Liberty County,” and 
also subscribed ‘‘ George W. Miles, R. L.C.” Held, that the court would take 
cognizance of the fact that the initials ‘‘R. L.C.” were intended for the official 
designation ‘‘ Recorder of Liberty County.”— McDonald v. Morgan, 27 Texas, 
503. 
3. Plaintiff sued defendant for assault and battery with intent to commit rape. 
Held, that defendant might prove lewd conduct of the plaintiff with or in the 
presence of defendant, but not improper conduct with others. — Crossman v. 
Bradley, 53 Barb. 125. 

See Apmission; Brits anp Nores, 1, 4; ConstirutionaL Law, 8; Es- 
TOPPEL, 2; Fraups, SratuTE or, 3; PrivireGe; Stamp, 2; Trover; WILL. 


Exercution.— See ConstituTionat Law, 7; JUDGMENT, 2. 


EXxEcuTOR AND ADMINISTRATOR. 


1. A., the administrator of H., engaged the plaintiff to manufacture and deliver 
a set of gravestones to be placed at the grave of his intestate; the stones were 
suitable to the rank and station of the deceased. A. was subsequently removed, 
. and M. was appointed in his stead, part of the price having been paid by A. 
Sufficient assets were shown. Held, that the estate was liable on the contract. — 
Ferrin v. Myrick, 53 Barb. 76. 

2. B. devised land to executors ‘‘ hereinafter named, for the use and benefit 
of” others, specifying the mode of distribution, by directing a sale for cash or 
on credit, and if on credit, what security should be taken, and then directed how 
the proceeds should be divided. The land was sold, and the purchase-money 
collected, but not paid over. Held, that the devise was to the executors as trus- 
tees, and that a surety on their official bond as executors was not liable. — Per- 
kins vy. Lewis, 41 Ala. 649. 

See Action; ConFEDERATE Money, 4-6; GaRNISHMENT, 1; Limitations, 
Statute or, 2; MortGaae, 3. 
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Frer.—See Arrorney, 2; Conrract, 4. 
Fisn. — See ConstiruTionaL Law, Stare, 3. 
ForecLosure. — See Estorrer, 1; Fraups, Srarure or, 3; Preapine, 1; 
TENDER, 1. 
ForreiGN JupGMENT. — See JUDGMENT, 3. 
Forrerrure. —See Deep; Escurat. 


Fravup. 


Plaintiff having a judgment against defendant, was induced, by the latter's 
fraudulent representations that he had no property, to omit taking any steps to 
enforce the judgment till it became barred. Held, that he might maintain an 
action for the fraud. — Marshall vy. Buchanan, 35 Cal. 264. 

See ArracHMENT; Corporation; Limirations, STATUTE Or, 4; Stamp, 4, 


Fraups, STATUTE OF. 


1. In Indiana, ‘‘ bona fide leases for a term, not exceeding three years,” are 
excepted from the operation of the Statute of Frauds. Held, that a parol lease 
for a term of two years, the lessee to have the right of renewal for an additional 
term of three years, on giving the lessor six months’ notice in writing, is not 
within the exception. — Schmitz v. Lauferty, 29 Ind. 400. 

2. The defendant gave P., a real estate broker, parol authority to sell land. 
P., in accordance with the defendant’s instructions, executed a written contract 
to the plaintiff. Held, that the defendant was liable on the contract. — Pringle v. 
Spaulding, 53 Barb. 17. 

3. A. conveyed land to B. under a verbal agreement that on demand B. should 
reconvey one-half. B. mortgaged it to plaintiffs, who brought suit to foreclose. 
After the commencement of the suit B. executed a declaration in writing of the 
trust, which was not stamped. Held, that the writing did not require any stamp 
under the provisions of the United States statute of 1867, and was good evidence 
of the trust. — Sime v. Howard, 4 Nev. 473. 

See Prescription, 2. 

FuneraL. — See Executor anp ApMINISTRATOR, 1. 


Game Laws. —See ConstirutTionaL Law, Srare, 3. 


GamING. 
To an action on a note, defendants pleaded that it was given for money won 
at a game called ‘‘tenpins.” The evidence sustained the plea. Held, that the 
action could not be maintained. — Monroe v. Smelly, 25 Texas, 586. 


GARNISHMENT. 


1. Semble, that after decree of distribution, an executor or administrator may 
be garnisheed. — Estate of Nerac, 35 Cal. 392. 

2. An equitable demand cannot be garnisheed. — Hassie v. God Is With Us 
Congregation, 35 Cal. 378. 

See Butts anp Nores, 4. 


Girt. —-See DrEp. 
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GoLp.— See ConFEDERATE Money, 2; Lecat TEenper, 1, 2, 4; Sprciric 
Contract Law. 


Grant. —See License. 
Gratuitous Barment. —See Carrier, 3. 
Gravestonrs. —See Executor aNpD ADMINISTRATOR, 1. 
Guarpian. —See Conreperate Money, 6; Conreperate Bonn. 
Hapeas Corpus. — See ConstituTionaL Law, 10. 
Hetrs. — See Action; Escueat. 
— See Carrier, 2. 
Horse. — See ScreNTER. 


HusBaND AND WIFE. 


A wife agreed to pay her husband a sum of money one day after a divorce 
should be granted between them. — Held, that the contract was void as against 
public policy. — Muckenburg v. Holler, 29 Ind. 139. 

‘See Apmission; SurRETy, 1. 


ILLEGAL ConrrRact. 


1. A contract made in 1862, between the State of Alabama and a manufacturing 
company, for the manufacture of arms, is not upon its face void. — Patton v. 
Gilmer, 41 Ala. 176. 

2. The purchase of cotton by a New Orleans bank, made in Alabama, in De- 
cember, 1862, after the capture of New Orleans by the United States, is void, under 
the laws of the United States and the President’s Proclamation (12 U. S. Sts. at 
Large, 257, 1264, 1267); but if the contract was completed by delivery and pay- 
ment the seller cannot afterwards bring trover for the cotton. — Morris v. Hall, 
41 Ala. 510. 

3. A. and B., together with S. and T., sold out a bid for a contract upon public 
works to H., who gave his note for $400 to A., one-quarter to be paid to each of 
the parties. The note was paid, but A. refused to pay over the $100 due to B. 
In a suit between A. and B.: held, that A. could not set up the illegality of the 
sale of the bid to H. to avoid his liability to B. — Woodworth vy. Bennett, 58 
Barb. 361. 

4. The defendant made and delivered to the plaintiff, a sheriff, his written 

* promise to pay a certain reward for the arrest and safe lodgement in E. jail, of G. 
L., a convicted felon. The defendant had become bail for G. L., and G. L. was 
at large. The plaintiff arrested G. L. by means of a requisition upon the gov- « 
ernor of Illinois. Some of the plaintiff's expenses in the recapture were audited 
according to law and paid out of the State treasury, but the arrest by the plaintiff 
was not made in his capacity of sheriff. The Revised Statutes of New York (2 
R. S. 650, § 5) provide that no officer ‘‘or other person to whom any fees or 
compensation shall be allowed by law for any service” shall receive any other or’ 
greater reward than allowed by law. Held, that the defendant's promise was 
valid. — Gregg v. Pierce, 53 Barb. 387. 
See ConreperaTE 7; Gaminc; Huspanp anp Wire; Pusiic 
Pouicy. 
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IMPRISONMENT. — See ConsTiTuTIONAL Law, 1. 
Inpemnity. — See ConstiruTionaL Law, 1. 


INDICTMENT. 


An indictment charged that the defendant ** did unlawfully and feloniously take, 
steal, and carry away from the mining claim of A. fifty-two pounds of gold- 
bearing quartz rock, the personal goods of the said A.” After conviction, judg- 
ment was arrested, on the ground that it did not sufficiently appear whether the 
acts charged constituted trespass or larceny. — The People vy. Williams, 35 
Cal. 671. 

See True, 2. 


InitT1aLs. — See EvipEnce, 2. 


INJUNCTION. 


Proceedings under a judgment in equity will not be restrained by another 
court of co-ordinate jurisdiction, upon a suit subsequently commenced therein. — 
Plaito vy. Deuster, 22 Wis. 482. 


INSANITY. 


A. was indicted for murder, and set up the defence of insanity. The court 
instructed the jury that ‘‘ where insanity in any form is set up as a defence, it is 
a fact which must be proved like any fact. The burden of proving such insanity 
is upon the defendant, and he is not entitled to the benefit of a mere doubt 
whether he was or was not insane.” Held; that there was no error in the instruc- 
tion. — State of Missouri v. Klinger, 43 Mo. 127. 


INSURANCE. —See PrincipaL anp AGENT. 
InTENT. — See Stamp, 5. 
Interest. — See DamaGes, 4; PartNersuip, 2; VARIANCE. 
ImprovEMENT. — See ConstiruTIonaL Law, Stare, 7. 
INVESTMENT. —See CONFEDERATE Bonp. 


JUDGMENT. 


1. In a joint action of assumpsit on account, by two plaintiffs, one of them, 
pending the suit, died. His death was not pleaded in abatement, but judgment 
was rendered on the merits. Held, that the suit did not abate, and that the 
judgment could not be questioned in a collateral proceeding. — Stoetzell v. Ful- 
lerton, 44 Ill. 108. 

2. A judgment under which there had been a levy and sale of lands was 
reversed, and declared to be null and void. The defendant brought an action to 
have the deed set/aside. Held, that the action did not lie. — Hannibal and St. 
Joseph R. R. Co. v. Brown, 43 Mo. 294. 

3. A New York judgment against a Kansas corporation, exhibited in evidence, 
showed that service had been made upon a director in New York. Neither the 
corporation nor its officers had any place of business in that State; the director 
upon whom the writ was served was only temporarily there, was not authorized 
to act for the corporation, nor did he enter an appearance in the suit. Held, 
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that the judgment was void. —Latimer vy. The Union Pacific Railway, E. D., 43 
Mo. 105. 

See ATTACHMENT; Brits anp Notes, 4; ConreperaTe Money, 2, 3, 6; 
Detinve; Fraup; Iypicrment; Lecat Tenper, 1, 3; PartTNersuip, 1; 
RatTiFICATION Speciuric Contract Law. 

Jupicia Act. — See Tre, 1. 


JURISDICTION. 

An action was brought in a court, the judge of which was disqualified from 
hearing the case on account of relationship to one of the defendants; some of the 
other defendants not appearing, the clerk entered a default against them. Held, 
that the entry of the default being a ministerial act, was rightly made. — The 
People vy. De Carillo, 35 Cal. 37. 

See Apmiratty; InpicrMENT; Time, 1. 


Jury. — See ConstiruTionaL Law, 2; PayMEnr. 


LANDLORD AND TENANT. 


1. A lease for two years provided that the lessee might hold the premises for 
the additional term of one, two, or three years, at his election. Held, that a mere 
continuance in possession, if a sufficient notice of an election to renew the lease 
for one year, was not sufficient notice of an election to renew for a longer term. — 
Falley v. Giles, 29 Ind. 114. 

2. A tenant covenanted to keep the demised premises in repair, ‘‘ damages by 


the elements or acts of Providence” excepted. Near the demised premises was 
a natural reservoir sufficiently protected by an embankment; strangers meddled 
with this embankment, and so injured it that it gave way, and the waters damaged 
the demised premises. Held, that the damage thus caused was not within the 
exception. — Polack v. Pioche, 35 Cal. 416. 
See Estopret, 2. 
Larceny. — See InpICcTMENT. 
Law anp Fact. — See PayMeEnt. 
Lease. —See Fraups, Stature or, 1; Lanptorp anp Tenant. 


LeGaL TENDER. 


1. Plaintiff sued on a bill of exchange ‘‘payable in United States gold coin.” 
_ Held, that he was entitled to judgment for an amount equal to the value of the 
gold, at the time of the trial, in legal-tender notes. — Bank of Prince Edward's 
Island vy. Trumbull, 53 Barb. 459. 

2. A. contracted to convey land to B. on payment of the purchase-money in 
gold. C. succeeded to B.’s rights and tendered the purchase-money in legal- 
tender notes. The wife of A. refused to release dower. Held, 1st, that C. was 
entitled to specific performance ; 2d, that a court of equity could not decree a 
release of dower, nor award compensation for its non-release. — Humphrey v. 
Clement, 44 Ill. 299. 

3. B. paid a judgment for costs in National Bank bills. Held, that as these 
bills were not legal tender, the payment did not discharge the judgment. — Arms- 
worth v. Scotter, 29 Ind. 495. 
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4, The defendant, an assessor, entered on his books the taxable value of cer- 
tain ores without making any estimate of the difference in value between gold and 
currency. Held, an erroneous assessment. — State of Nevada vy. Kruttschnitt, 4 
Nev. 178. 

See ConreDERATE Money, 2; Speciric Contract Law. 

LeaistatTion. —See Law, Srate, 4-6. 
Levy. -See JUDGMENT, 2. 

Lewpness. — See Evivence, 3. 

LiseL. —See Apmrratty; Lien, 2. 


LICENSE. 


An oral agreement for a right to draw logs over the defendant's land, for a 
period less than a year, for a money consideration, the consideration not having 
been paid (and the agreement not being an incident to a valid grant) is a revoca- 
ble license. Quere, whether this would be so if the licensee expended money 
on the faith of the license. — Duinneen v. Rich, 22 Wis. 550. 


Lien. 


1. The United States Banking Act of Feb. 25, 1863, and the several acts 
amendatory thereof, do not authorize a bank incorporated under them, and in con- 
formity with the New York law of March 9, 1865, to create, by by-law, a lien 
on stock as security for the debts of the holder to the bank. — Rosenback v. The 
Salt Springs National Bank, 53 Barb. 495; Conklin vy. The Second National Bank, 
ib. 512. 


2. The constitutional grant to the United States of judicial power in ‘‘all 
cases of admiralty and maritime jurisdiction,” does not take from the: States the 
right to create statutory liens in favor of shippers for loss of goods on vessels 
navigating interior waters, and to enforce such liens by libel (WaLkeER, C. J., 
dissenting). — Steamboat Belfast y. Boon, 41 Ala. 50. Reversed (U. S. Sup. Ct.) 
The Belfast, 7 Wallace, 624. 

See ConstiruTionaL Law, 5; Time, 3. 


Lien, Maritime.—See Apmiratty; ConstitruTionaL Law, 5; Lien, 2. 


Liwirations, STATUTE OF. 


1. B. died, seised of certain lands, in 1854. W. claimed these lands from that 
time forward. In 1866, after the time limited by the Statute of Limitations had 
expired, the plaintiff was appointed administrator of B. and brought ejectment. 
The California statute provides that actions shall be commenced within certain 
periods ‘‘after the cause of action shall have accrued.” Held, that the action 
was barred. — Tynan v. Walker, 35 Cal. 634. 

2. Work had been done by plaintiff for defendant, but none of it had been 
done within two years prior to the writ. To avoid the operation of the Statute 
of Limitations, and to bring the action within the saving clause providing that 
‘in an action brought to recover a balance due upon a mutual, open, and current 
account, where there have been reciprocal demands between the parties, the 
cause of action shall be deemed to have accrued from the time of the last item 


SELECTED DIGEST OF STATE REPORTS. 841 


found in the account on either side,” the plaintiff proved the delivery of a wagon 
to him by the defendant within the two years as a payment of a hundred dollars 
on account. Held, no evidence of a mutual, open, and current account within 
the meaning of the statute. —Warren v. Sweeney, 4 Nev. 101. 

3. A payment by a partner on a partnership debt, after dissolution of the 
partnership, does not affect the running of the Statute of Limitations in favor of 
the other partners. — Myatts v. Bell, 41 Ala. 222. 

4. Fraudulent concealment of the cause of action prevents the running of the 
Statute of Limitations. — Munson v. Hallowell, 26 Texas, 475. 

See Fraup; Time, 2. 

Loan. — See VARIANCE. 

Marsuat. —See ConstiruTionaL Law, 1. 
Martiat Law. —See Constirutionat Law, 1. 
Measure or DamaGes.— See DamaGes. 
Muuirary Service.—See ConstiruTionaL Law, 10. 
Minister1aL Act.— See JuRISsDICTION. 
MissornpER. — See PLEADING, 3. 


MortTGAGeE. 


1. S., a mortgagee, conveyed the mortgaged premises to C. without assigning 
the debt. Held, that the conveyance passed no estate (Frazer, C. J., dissent- 
ing). — Johnson v. Cornett, 29 Ind. 59. 

2. H. gave a mortgage in good faith to secure future advances, which did not 
state this fact upon its face, and subsequently transferred the mortgaged property 
' to D., a creditor, to cover his indebtedness to him. D+ bailed the property to 
the defendant, against whom the mortgagees brought suit. Held, that the mort- 
gage was valid to the extent of the lien therein expressly created. — Tully v. 
Harloe, 35 €al. 302. 

3. The administrator of a mortgagee sold property under the mortgage, bought 
it in himself, and afterwards sold at an advance. Held, that he did not by this 
transaction become trustee for the mortgagor for the profits. — Woodlee v. Burch, 
43 Mo. 231. 

4. A trust deed contained a provision that the grantee, in case of default, 
should have the right to ‘‘ enter into and upon all and singular the premises 
. herein granted, or intended so to be, and to sell and dispose of the same,” &c. 
Held, that entry was not a condition precedent to the sale. — Kiley v. Brewster, 
44 Ill. 186. 

See Cuatre. MortGace; ConreperaTE Money, 7; CONSIDERATION; 
Estorret, 1; Fraups, Statute or, 3; PreapinG, 1; Tenper, 1; Usury. 


Monicrpat Corporation. 


The charter of St. Louis prescribes two conditions upon which streets may be 
repaved : first, where the city council shall deem it necessary ; and secondly, where 
owners petition. An ordinance was passed authorizing the mayor to cause streets 
to be repaved at his discretion, and to instruct the city engineer to contract for 
the work. Held, that the council could only exercise the power to repave in its 
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legislative capacity, and could not delegate it. — Ruggles v. Collier, 43 Mo. 358; 
8.P. City of St. Louis vy. Clemens, tb. 395. 
See ConstiruTionaL Law, 4; ConstiruTionaL Law, Srate, 1, 7. 


Nationat Bank. 


A State cannot tax a National Bank upon its ‘‘ Promissory notes bearing in- 
terest, and secured by mortgage and otherwise.” — State of Nevada v. First Na- 
tional Bank of Nevada, 4 Nev. 348. 

See Lecat Tenper, 3; Lien, 1. 

NaviGaBLe Srream.— See Rrpartan Owner. 
Necessarres. — See Executor AND ADMINISTRATOR, 1. 
NrGiicence. — See Carrier, 3; Surery, 1. 
Nomination. — See Pusiic Pouicy. 

Non Est Facrum. — See PieapinG, 1. 
Non PerrorMance, Excuse ror. — See TenpeEr, 2. 


Notice. 

The provision of the New York Code allowing defendants in certain cases 
twenty days, after ‘‘ personal notice” of judgment, within which to appeal, 
means twenty days after written notice. — Pearson vy. Lovejoy, 53 Barb. 407. 

See Execrion, 1; Fraups, Stature or, 1; LanpLorp anp TENANT, 1. 

Orrice. — See Exsction, 1, 2; Ponicy. 
Orricer. — See ATTACHMENT; ILLEGAL Contract, 4. 
Orrion. —See Damaces, 3; Fraups, Stature or, 1; LanpLoRD aND TEN- | 
ANT, 1. 
Orpinance. —See ConstiruTionat Law, 8; Evipence, 1; Municrpat Cor- 
PORATION. 


PARTNERSHIP. 


1. A partner may, after dissolution of the partnership, assign a partnership 


judgment in the firm name, without special authority. — Bennett v. Buchan, 
53 Barb. 578. 


2. A partner, after dissolution of the partnership, renewed a partnership note 
including compound interest. Held, that he had no authority to do so. — Myatts — 
v. Bell, 41 Ala. 222. 

See Contract, 3; Liurrations, STATUTE oF, 3. 


PAayMENT. 


The question whether a promissory note was intended as payment is for the 
jury. — Myatts v. Bell, 41 Ala. 222. 
See InteGat Conrract, 2; Limitations, Statute or, 3; PLEADING, 2. 
Penatty.—See Constirutionat Law, Stare, 1. 
Prersonat Property. — See Damaaes, 2. 
Piea.— See Carrier, 3; PLEADING, 2; 
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PLEADING. 


1. To a proceeding to foreclose a mortgage by scire facias, the defendant 
pleaded non est factum and usury. Held, no defence. — Camp v. Small, 44 
Ill. 37. 

2. To an action by purchaser against vendor for non-delivery within a stipu- 
lated time, the defendant pleaded delivery and acceptance of a part after the 
expiration of the time, and refusal to pay. Held, a good plea; if the pur- 
chaser sought, at the time of the delivery of such part, to pay by setting off the 
damages for non-delivery of the residue, he should have made a distinct offer to 
do so, and either traversed the averment of refusal to pay, or replied specially. 
— Bradley v. King, 44 Ill. 339. 

8. A. sued B. in one count, stating facts constituting a cause of action for 
assault and battery, and also for slander, alleging injury to person, character, 
feelings, and circumstances, and, claiming damages generally. Held, bad on 
demurrer. — Anderson vy. Hill, 53 Barb. 238. 

See Carrier, 3; JupGMENT, 1; Stamp, 1; Trover. 

Possession. — See Esrorre, 2. 
Power. — See Municipat Corporation. 


PRE-EMPTION. 

1. The interest acquired by a pre-emption right is not a chattel interest trans- 
ferable by parol. — Lester v. White’s Heirs, 44 Ill. 464. 

2. Plaintiff brought ejectment to recover a tract of land, portion of a larger 
tract, claimed by plaintiff under a United States patent. Defendant proved a 
contract between himself and plaintiff, according to which the latter was to 
obtain title to the whole tract from the United States, and thereafter convey to 
defendant the land in controversy, in consideration that defendant should refrain 
from presenting his rightful claim to the larger tract, and should pay the purchase- 
money of the smaller, which was within his enclosure. Held, that the contract 
was neither in contravention of the pre-emption laws nor the Statute of Frauds.— 
Rose v. Treadway, 4 Nev. 455. 

PRESENTMENT FOR ACCEPTANCE AND PayMENT.—See Britis anp Nores, 2. 
Prescription. —See ENCUMBRANCES, COVENANT AGAINST. 
Presiwent. — See Constirutionat Law, 1; InteGat Conrract, 2. 


PRINCIPAL AND AGENT. 
An application for a policy of insurance contained questions and answers, by 
which it appeared that the title to the property was represented to be an un- 
encumbered fee simple. A loss having occurred, the plaintiffs proved that R., 
the defendant's soliciting agent, had at the time full knowledge of the true state 
of the title, that he filled up the application in his own language, and assured the 
plaintiffs that it was all right; that they, believing it to be so, signed without 
knowing the contents as to title. Held, that, under the circumstances, the fact 
that the plaintiffs’ title was only an encumbered equitable one, constituted no 
defence. — Combs v. Hannibal Savings and Insurance Company, 43 Mo. 148. 
See Detivery, 2; Fraups, Statute or, 2; JupGMENT, 3. 


FI 
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PRIVILEGE. 


If a witness refuse to answer a question on the ground that his answer may 
tend to criminate him, the party calling him may show by other testimony that 
the circumstances were such that the act as to which the question was put, would 
not have been criminal, and when this is made clear, the witness may be vom- 
pelled to answer. — Ford v. The State, 29 Ind. 541. 

See ConstiruTionaL Law, Srare, 9. 


PriviLEGeD CommunicaTIon. —See ATTORNEY, 1. 
Propate. — See Contract, 2. 
Promissory Notes.—See Bitts anp Norss. 


Pusuic Ponicy. 


L., being desirous of procuring the clerkship of a police court in C., gave H. 
a suin of money for the purpose of inducing the latter to use his influence to get 
the former nominated. H. having used his influence against L., the latter brought 
suit to recover the money. Held, that as the plaintiff's object in furnishing the 
money had been to secure his election to a public office, without reference to his 
fitness or the public good, he could not recover.— Liness v. Hesing, 44 Ill. 
113. 


See Carrier, 1; Gaminc; Huspanp anp Wire; Contract, 1; 
RatTIFICATION. 


Pusiic Usr.— See Deep; Damaces, 2; Way. 
RarLtroap. —See Entire Contract. 
Rare. —See Evipence, 3. 


RATIFICATION. 


The ratification of judgments, rendered during the war, by the ordinance of the 
State Convention adopted Sept. 28, 1865, relieves them from any objection on 
the ground that, at the time of their rendition, the State was at war with the United 
States. — Randolph v. Baldwin, 41 Ala. 305. 


Recerver.—See Tre, 1. 
Recorp.— See Evimence, 2. 
Lecat Tenper, 2. 
Renewal or Lease.—See Fraups, Statute or, 1. 
Repiication. — See PLeapina, 2. 
Repievin. —See Surety, 2. 


REPRESENTATION. —See ConstiruTionaL Law, Strate, 9; PrincipaL AND 
AGENT. 


Rescission. — See Conract, 2. 
Revocas.e License. — See License. 
Rewarp. —See 4. 
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Ripartan Owner. 


A wharf boat, moored to the shore of a navigable river is entitled to the same 
immunity from trespass, or obstruction by vessels, as is the land to which the 
wharf boat is moored. — Bainbridge v. Sherlock, 29 Ind. 364. 

Sate. — See ConstituTionaL Law, 3, 4; Contract, 2, 3; JupG- 
MENT, 2; MortGaGe, 4; ScrENTER. 
Scatinc Law. —See Constirutionan Law, 8; EvipEnce, 1. 


ScrenTER. 


In an action for deceit in the sale of a horse, there was no evidence of a 
scienter. Held, that the action could not be maintained. — Moore v. Noble, 53 
Barb. 425. 


Scrre Factas. —See 1. 
Se1sin, Covenant or. — See Damaces, 1. 
Senator. —See ConstituTionaL Law, Stare, 9. 
Service. — See JuDGMENT, 3. 
Set-orr. —See 2. 
Suerirr.—See ConrepEeraTe Money, 2; Contract, 4; Surery, 3. 
Stave. —See DetinvE; Surety, 2. 


Speciric Contract Law. 

Plaintiff brought suit to recover a certain sum in United States gold coin, 
payable by the terms of a promissory note. Held, that the Nevada Specific 
Contract Law is not repugnant to the United States Legal Tender Acts, and judg- 
ment should be rendered for coin. — Linn v. Minor, 4 Nev. 462 (overruling 
Milliken v. Sloat, 1 Nev. 585). 


Sreciric PerrormMance. —See LeGat TENDER, 2. 


Stamp. 


1. Assuming that a stamp is essential to the validity of a deed, an averment 
that the deed was made, imports that it was stamped. — Jones v. Davis, 22 Wis. 
421. 

. 2. Ina suit upon a written contract, bearing proper revenue stamps cancelled, 
the defendant offered to prove that he did not affix the stamps, or authorize it 
to be done. Held, that the evidence was incompetent, as the plaintiff himself 
might properly have affixed the stamps, and a failure to cancel them would not 
render the instrument void. — Adams vy. Dale, 29 Ind. 273. 

3. In the absence of a State law to the contrary, a tax-deed is not invalid for 
want of a revenue stamp, Congress not having the constitutional power to re- 
quire one. — Sayles v. Davis, 22 Wis. 225. 

4. To a suit for the purchase-money of land, the defendant answered that the 
true consideration for the land was much more than that named in the deed, and 
that the grantor had caused the consideration to be stated in the deed at a less 
sum than the true amount for the purpose of defrauding the Government of the 
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proper stamp duty, and to render the defendant’s deed invalid. Held, that the 
answer was no bar to the action. — Lambert v. Whitelock, 29 Ind. 26. 

5. Under the Stamp Act of June 30, 1864, an unstamped contract is void un- 
less the person producing it disproves intent to evade the provisions of the act. — 
Howe v. Carpenter, 53 Barb. 382. 

6. The defendant, in March, 1866, executed his promissory note to the plain- 
tiff’s intestate, unstamped. After the death of the promisee, the defendant, on 
request, affixed the proper stamps, but not in the manner prescribed in the Act 
of Congress of March 3, 1865. Held, that the note was void. — Wayman y. 
Torreyson, 4 Nev. 124, 


See Fraups, Statute or, 3. 

Statute. —See Atrorney, 1; Bounty; ConstituTionaL Law, 1, 5, 6; 
ConstituTionaL Law, Srate, 1, 2, 4, 5, 7, 8; Escneat; Con- 
Tract, 4; Lecat Tenper, 1; Lien, 1, 2; Notice; Tome, 3; 

SratuTe or Fraups. — See Fraups, STaTuTE OF. 
Statute or Limrrations.—See Luirations, STATUTE OF. 
Stray Law.—See Constirutionat Law, 7. 

Srocx. —See Liey, 1. 

Personat — See CorPoraTION. 
Street. — See ConstiTuTIONAL Law, State, 2. 
Susstirute. — See ConstituTionaL Law, 10. 


Surety. 

1. A husband and wife mortgaged real estate of the wife, to secure accommo- 
dation indorsers on a note of the husband; by the same instrument, personal 
property of the husband was also mortgaged for the same liability. The plain- 
tiffs negligently omitted to have the mortgage recorded within a proper time, and 
left the personal property in the possession of the husband, who disposed of it. 
Held, that assuming the wife’s rights to be those of a surety, she was not dis- 
charged from her liability by this negligence. — Philbrook v. McEwen, 29 Ind. 
847. 

2. The condition of a replevin bond, executed in 1859 for the production of 
slaves taken under attachment, having become, by the abolition of slavery be- 
fore forfeiture, illegal, the surety is discharged. — Glover v. Taylor, 41 Ala. 124. 

3. A sheriff, having an execution against A., levied on property of B. Held, 
that the sureties on the sheriff’s official bond were liable to B. — Holliman y.Car- - 
roll’s Adm’rs, 27 Texas, 23. 

See Executor anp ADMINISTRATOR, 2. 

Tax.—See Lecat Tenper, 4; Nationat Banks. 
Taxation. — See ConstrrutionaL Law, 4, 6; ConstrruTionaL Law, Stats, 
1, 2; Surery, 2. 
Tax Deep. —See Estorret, 1; Sramp, 3. 


Tenancy in Common. 


Tenants in common of a tract of land had acquired their interests under dif- 
ferent instruments, purchased at different times ; there was no agreement between 


SELECTED DIGEST OF STATE REPORTS. 847 


them respecting the title. One of them, in order to protect his own doubtful 
title, located and caused to be patented the land so held by them in common. 
Held, that his location did not enure to the benefit of the other, although the 


latter offered to pay his ratable proportion of the outlay. — Roberts v. Thorn, 25 
Texas, 728. 


TENDER. 

1. In an equity proceeding to redeem a mortgage, a tender ty Coming 
is unnecessary. — Dwen v. Blake, 44 Ill. 135. 

2. A., by his agent, purchased grain to be delivered at a future in. He 
failed to furnish his agent with means to pay for it, and it appeared that the prop- 
erty would not have been received if a tender had been made; that the grain 
was ready for delivery under the agreement, and delivery offered but refused. 
Held, that these facts excused an actual tender. — McPherson y. Nelson, 44 Ill. 
124. 

See ConrEDERATE Money, 1; ConsmperaTion; Lecat Tenper, 2; PLeap- 
ING, 2. 


Tme. 


1. S. and H. were both appointed receivers of the same bank on the same 
day, under the orders respectively of Justices F. and P. The first judicial action, 
the first service of papers, the first granting of the order of appointment, the 
first perfecting of the appointment by the execution, approval, and filing of the 
required bond, were before Justice P. Held, that H.’s appointment was valid, 
and took precedence of that of S.— The People v. The Central City Bank, 53 
Barb. 412. 

2. Defendant was indicted for an offence which the law required to be pros- 
ecuted within two years after its commission. The indictment was found Jan. 1, 
1857, and charged the commission of the offence on Jan. 1, 1855. Held, that 
the prosecution was barred. — State v. Asbury, 26 Texas, 82. 

3. On Feb. 6, 1867, a lien law was approved and went into effect. Held, that 
no lien could attach for work done before Feb. 7.— Hunter v. The Savage Con- 
solidated Silver Mining Co., 4 Nev. 153. 

See Carrier, 2; Law, State, 1; Contract ; Escurat; 
Fraups, Statute or, 3; InpicrMentT; 2; Tenancy in Com- 
MON. 

Titte. — See ConstitutTionaL Law, State, 5; Tenancy 1x Common. 

TonnaGe. — See Constitutional Law, 6. 
Town. —See Bounty; ConstitutionaL Law, State, 5. 


Trapve Mark. 
Semble, that a picture may be matter of trade mark. — Falkinburg v. Lucy, 
85 Cal. 52. 
TransFER. — See CoRPORATION. 


Trespass. —See ConstiruTionaL Law, 1; Ripartan Owner; 
Surety, 3. 
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TROVER. 


Trespassers cut wood on land of plaintiff, and sold it to defendants, who were 
bona fide purchasers. Held, that no proof of demand was necessary to sustain a 
suit for the recovery of the value of the wood. — Whitman Gold and Silver Mining 
Co. v. Tritle, 4 Nev. 494. 

See Cuatrret MortGaGce; Contract, 2. 


Trust, Parot. —See Fraups, Statute or, 3; Mortaace, 3, 4. 
TrustTEE. —See ExecuToR AND ADMINISTRATOR, 2. 
UNREASONABLE CONDITION. — See CaRRIER, 1. 


Usury. 


E. made a usurious mortgage to V., who foreclosed, and sold to an innocent 
third party under a power of sale. Held, that E. could not set up the usury 
against the purchaser. — Elliott v. Wood, 53 Barb. 285. 

See 1. 


Vacancy. —See Execrion, 1, 2. 


VARIANCE. 


Action for a sum of money paid the defendant at his request, to be returned 
on request with lawful interest. The evidence was, that the plaintiff had de- 
posited the money with the defendant, to keep for him. Held, that the evidence 
did not support the action. — Duncan vy. Magette, 25 Texas, 245. 


VenpDEE’s Option. — See Damaazs, 3. 
VENDOR AND Purcuaser oF Reat Estate. — See Usury. 
WacGer — See Gamina. 
Watver.—See anp Nores, 2. 


War. —See Conreperate Money, 7; ConstirutionaL Law, 1; 
Contract, 2. 


Warranty — See Principat anD AGENT. 


Way. 


A way which is not a thoroughfare, but a mere cul-de-sac, is capable of dedica- 
tion to public use. — Stone v. Brooks, 35 Cal. 489. 

See ConstiruTionaL Law, State, 5. 

Wut. 

The California Statute of Wills provides that when any testator omits to pro- 
vide for any child, ‘‘ unless it shall appear that such omission was intentional,” 
such child shall share in the estate as in cases of intestacy. G. died, leaving a 
will, in which he made no mention of his children. — Held, that parol evidence 
was inadmissible to show that the omission was intentional. — Estate of Garraud, 
35 Cal. 336. 

See Contract, 2; AND ADMINISTRATOR, 2. 
Witness. — See Privitece. 
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Worps. 
“ Acceptance Waived.” — See Bits anp Noress, 2. 
“ Bounty.” —See Bounty. 
“ Current Paper Funds.” —See ConrepERATE Money, 1. 


“ Damages by the Elements, or Acts of Providence.” —See LANDLORD AND TEN- 
ANT, 2. 


“ Importer.” — See Constitutional Law, 3. 
“ Imports.” —See Constirutiona Law, 4. 
“ Mutual, Open, and Current Account.” — See Limitatioys, STATUTE OF, 2. 
“ Non Est Factum.” — Sec Pieapina, 1. 
“ Not Exempted.” — See Bounty. 
“ Personal Notice.” —See Notice. 
Written Notice.” See Notice. 


BOOK NOTICES. 


A Treatise on the Law of Negligence. By Tuomas G. Suzarman and Amasa 
A. Repriecp. New York: Baker, Voorhis, & Company. 1869. 


Tuts is a volume of six hundred and seventy-three pages of text and notes. 
The first chapter of fourteen pages is entitled ‘The General Subject of Negli- 
gence.” The second of eight pages treats of the ‘‘ Degrees of Negligence.” 
The third of thirty-five pages is upon ‘*Contributory Negligence.” Six pages 
are given to ‘parties to actions for negligence.” The remaining chapters 
treat successively of Liability of Masters for the acts of their Servants; Liability 
of Masters to Servants; Liability of Masters to Third Persons; Municipal Cor- 
porations ; Public Officers; Animals; Attorneys and Counsellors at Law; Bank- 
ers and Bill Collectors; Bridges; Canals; Carriers of Passengers; Clerks and 
other Recording Officers; Injuries causing Death; Driving and Riding ; Fences ; 
Fire; Gas Companies; Highways; Notaries Public; Physicians and Surgeons ; 
Construction and Maintenance of Railroads; Railroad Fences ; General Manage- 
ment of Railroads; Real Property; Sheriffs; Telegraphs; Water Courses; 
Miscellaneous Cases and Measure of Damages. 

It will be seen at once that the book cannot fail to be of value to the practi- 
tioner. Jt embraces a mass of information of importance in every-day practice 
which is not otherwise accessible. Negligence has now for the first time been 
treated of as a special subject. The volume is, as its authors claim, ‘‘a pioneer in 
its peculiar field.” 

The publishers say, ‘‘ The authors have constructed their work upon a plan quite 
their own, at once philosophical and practical.” The plan is practical in the sense 
in which the plan of a Digest is practical. It is not philosophical. Had the sub- 
ject been treated philosophically, some questions discussed would doubtless have 
been presented in a fuller manner, and new light could have been thrown upon 
some points upon which decisions are at variance. It is the first requisite of a phil- 
osophical treatise that its subject should be philosophically defined. We have 
looked in this book in vain for a proper definition of its subject. A true definition 
is an analysis. Negligence is a legal term. Like other legal terms, its meaning is © 
complex. A separate statement of each of the elements which go to make up that 
meaning is essential to its definition. The authors say (§ 2), ‘* Negligence, in 
correct legal phraseology, is more nearly synonymous with ‘carelessness’ than 
with any other word.” But carelessness is not a word synonymous with the legal 
term negligence. Even if it were a synonyme it would not be a definition. The 
subject of the book is not negligence in its popular, but negligence in its legal, 
sense: that negligence which affects legal rights. What would be thought of 
one who should define a *‘ contract” as an ‘‘ agreement” or “larceny” as steal- 
ing?” Had the subject of the book been analytically defined, and each portion 
of the definition thoroughly treated of in its order, the plan would have been 
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philosophical. Then the general subject would have been exhausted, little would 
have remained to be discussed under the special titles, several omissions would 
have been guarded against, many repetitions avoided, the general principles 
announced more clearly, and the book materially reduced in size. 

The authors say (§ 11), ‘‘It is said the question whether a party has been 
negligent in a particular case is one of mingled law and fact. It includes, indeed, 
two questions: (1) Whether a particular act has been performed or omitted ; and 
(2) whether the performance or omission of this act was a breach of legal duty. 
The first of these is a pure question of fact, the second a pure question of law.” 
If this be so the whole question of negligence is one of law. As we understand 
the question it is as follows: (1) Does the law impose a duty or obligation? (2) 
What is that duty or obligation? These are questions of law. (3) Was the con- 
duct under investigation a violation of that duty? This is a question of fact. 
The legal duty which is generally imposed, is to take that forethought for the 
rights of others which under the particular circumstances of the case might be 
reasonably expected from a person of mature age who is not deficient in prudence. 
Whether that forethought has been exercised is a question of fact. Negligence 
is conduct arising from want of forethought which violates a legal duty. In our 
opinion negligence is a question of fact. 

The authors say (§ 16), ‘‘ The civil law affirms the existence of three degrees 
of negligence —slight, ordinary, and gross. The distinction between these degrees 
of negligence has been repeatedly recognized in the courts of common law; 
but of late the existence of such a distinction has been denied . . . Notwith- 
standing the adverse opinions cited, we think the distinction a real and valuable 
one.” Grill v. Iron Screw Co., L. R. 1 C. P. 600, a late English case which 
denies such a distinction, is not cited by the authors. We think the introduction 
of degrees of negligence from the civil law has been productive of no good, but 
of unqualified harm. The bewildering perplexity which, in this country, sur- 
rounds the question of the respective provinces of the court and of the jury in ac- 
tions for negligence, is, for the most part, owing to the confusion produced by this 
distinction. A defendant can be said to have been negligent, in the legal sense, 
only when his conduct, whether by an act of omission or of commission, renders 
him liable to an action. If it renders him liable to an action, there are no degrees 
to his liability. He cannot be any thing more than liable. The authors are 
themselves confused by the division of negligence into degrees. What is the 
meaning of this ($ 24), ‘The killing of a human being by culpable negligence 
being a criminal offence, it is obvious that the law in civil cases ought to follow 
the criminal law, and even to go beyond it: so that there is a manifest pro- 
priety in its punishing civilly a low degree of the same negligence which in a little 
higher degree it would punish criminally.” Here we have two new degrees of 
negligence. What is meant by punishing civilly? Can the sentence quoted 
mean that an action can be maintained for an injury resulting in death when 
no action could be maintained for the same injury not so resulting? The whole 
section is obscure. It commences, ‘t The common law has a peculiar regard for 
human life.” ‘* But the common law allowed no remedy by way of a civil action 
for the death of a human being,” § 290. 

Tuff v. Warman, 5 C. B. (x. 8.) 573, is the leading English case upon the 
subject of contributory negligence. It is a very carefully considered case, and is 
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based upon a review of all the preceding authorities. The rule there laid down 
is ‘‘that mere negligence or want of ordinary care or caution will not disentitle 
the plaintiff to recover, unless it be such that but for that negligence, or want 
of ordinary care and caution, the misfortune could not have happened, nor if the 
defendants might by the exercise of care on their part have avoided the conse- 
quences of the neglect or carelessness of the plaintiff.” 

This view of the law is fully adopted by the authors of this book. They think, 
however, that it is opposed by many dicta and by some decisions. The law of 
Tuff v. Warman is so reasonable in itself, and so consistent with principle, that 
it will undoubtedly become, if it is not now, the general rule of American law. 
It has been held in a late Massachusetts case, not yet reported, not to be the law 
of that State. It is said to be opposed to the settled rule of law in Massachusetts, 
that the burden of proof is upon the plaintiff to show that he himself has been 
free from contributory fault. Such is not the English rule as to the burden of 
proof. [t is hard to see why in this class of actions as in all others the presump- 
tion is not that a party has acted in all respects properly, until something appears 
to suggest the contrary. The natural instinct of self-preservation is often an 
additional ground for such a presumption in this class of cases. The Massachu- 
setts rule is based upon the case of Butterfield v. Forrester, 11 East, 60, and 
upon the rule as to the burden of proof in actions against towns for injuries from 
defects of highways, which are assumed to be analogous to other actions of negli- 
gence. Later English decisions show that the case of Butterfield v. Forrester was 
misunderstood in this particular by the Court of Massachusetts. The analogy in 
highway cases fails in the only point where an analogy could afford a valid argu- 
ment. ‘Towns are by the construction of the Massachusetts statute liable only if 
the injury resulted solely from the defect in the highway. Proof that an injury 
resulted solely from a defect necessarily involves the proof that the plaintiff's own 
act did not contribute to it. 

The Massachusetts rule concerning the burden of proof as to the plaintiff's 
negligence has been adopted in some other States. In New York (§ 43), ‘‘the 
jury are at liberty to infer that the plaintiff was sufficiently careful, from the 
absence of any contrary indications.” In most of the States the English rule is 
probably adopted, which is that, the defendant’s negligence being proved, it is for 
him to show that the injury was also occasioned by the concurring negligence of 
the plaintiff. 

The authors (§§ 102, 112, 388, 401, 490, 505) criticise various decisions of 
the Supreme Court of Massachusetts, with what justness the reader must judge 
for himself. They intimate rather plainly (§ 102, n) that they consider the 
opinions of that court as of but small authority upon questions of negligence. 
It is certain that some of the Massachusetts decisions are peculiar, and at first 
view not readily reconcilable with principle. 

It is said (§ 48), ‘* It is generally, though not uniformly, understood that an 
infant is personally chargeable with any negligence or other fault of his guardian 
whereby he is exposed to an injury.” We think the authors are mistaken as to 
the generality of that understanding. It is not so understood by the courts of 
England. The doctrine has been repudiated with some warmth of expression 
by the highest courts of at least seven of the States of this Union. Some of 
these cases do not appear to have fallen under the authors’ observation. It 


YUM 


appears to us to be a doctrine almost peculiar to New York and Massachu- 
setts. It was first announced in New York, in the case of Harifield v. Roper, 
21 Wend. 615. It was not necessary for the decision of that case. It was first 
adopted by the Supreme Court of Massachusetts, in the case of Holly v. Bos- 
ton Gas Light Co., 8 Gray, 123, and afterwards carried to an extent to which 
it has not been elsewhere carried in the case of Callahan v. Bean, 9 Allen, 401. 
The Supreme Court of Illinois, in a case published, perhaps, too late to be 
referred to in this book (Jil. Cent. R. R. Co. v. McClelland, 42 Ill. 356), have 
extended the law of contributory negligence in a new direction. It seems to be 
the principle of Hartfield v. Roper carried to its legitimate result. The action 
was against a railroad company for burning grass and hay in the plaintiff's 
meadow, by a fire communicated from sparks from a locomotive. The sparks 
appear to have set fire to the grass outside the plaintiff's premises and the fire 
spread thence to the plaintiff's grass. ‘‘ At the time of the fire . . . the son 
of the plaintiff, and in his employ, saw the fire while on his way to the house. . . . 
Forty or fifty minutes afterward he returned and found the fire had got into 
the meadow.” The court say, ‘‘It was then a proper subject of inquiry by the 
jury, could the plaintiff's son and servant, by the exercise of reasonable diligence, 
have prevented the spread of the fire? He saw the fire in time to arrest its prog- 
ress, at any rate in time to make some effort to that end, but did not choose so 
todo. He left the scene and was absent near one hour, and on his return the 
fire had reached the meadow. Common prudence required that he should have 
made some effort to prevent this, and it was negligence on his part for which the 
plaintiff is answerable that he did not.” We should say that this decision was un- 
reasonable were it not that the New York and Massachusetts courts still sustain 
the doctrine of Hartfield v. Roper. It is hard to say why these courts should not 
also follow this decision. 

In this book, the liability of towns to parties injured by defects in highways is 
treated of at length. In this class of cases the question does not depend simply 
upon the construction of the single section of the statute imposing the liability 
taken by itself; it depends upon the construction of that section taken as a part 
of a statutory system for the laying out and maintenance of ways. A decision of 
a court of one State therefore upon such a question is, in our opinion, generally 
entitled to small weight in the determination of a similar question in another 
State 


In the table of cases in this book the references are made to the sections. In 
_ the table of contents and in the index, they are made to the pages. Such a 
diverse method of reference is a source of annoyance to one who consults it. 

The vague way in which such terms as negligence, care, accident, with num- 
berless qualifying adjectives, are used by the courts, makes it in many instances 
almost impossible to reconcile the cases in this branch of the law, even where 
there is in reality no conflict, and also makes it difficult to determine the precise 
points of the decisions. For this reason the labor which the authors must have 
bestowed upon the work will not be duly appreciated by the casual reader. 
We are surprised that they have done as much as they have upon such a per- 
plexing subject. The book is one which has been greatly needed. We know of 
no work which will be more useful to a lawyer in general practice than this vol- 
ume on Negligence. 
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Commentaries on the Law of Agency as a Branch of Commercial and Maritime 
Jurisprudence, with occasional Illustrations from the Civil and Foreign Law, 
By Joseru Srory, LL.D. Seventh Edition, Revised and Improved, with 
Important and Valuable Additions. By Isaac F. Repriztp, LL.D., and 
Wituam A. Herrick. Boston: Little, Brown, & Company. 1869. 


JupGe Srory’s Treatise on the Law of Agency was the first of his Commen- 
taries on Commercial Law, and in general estimation the best; nor has it lost its 
reputation. On the other topics of Commercial Law, of which he treated, other 
books have been written as good, and perhaps in some respects better, than his; 
but his treatise on Agency yet remains unsurpassed and unrivalled, though, with his 
wonted modesty, he disclaimed for it any merit beyond that of the presentation 
of accurate outlines, and ‘‘ left to more gifted minds to enjoy the enviable dis- 
tinction of having embodied in a durable form the entire details.” 

The present editors say in their preface that ‘‘ they have been at considerable 
labor and pains to have it as acceptable, both to the student and the practical law- 
yer, as possible, and they believe every thing has been done to insure that result 
which could properly be expected of them; and they feel justified in expecting 
that the book will be found satisfactory to all who desire a reliable text-book 
upon this important subject brought down to the time of publication.” 

The editorial labors, beside a note on the case of Cornfoot v. Fowke, 6 M. & 
W. 358, consist of the addition to the notes of forty-one English and one hun- 
dred and nineteen American cases. Different parts of the work seem to have 
been edited with very different degrees of care. To chapter sixth, for instance, 
on the Nature and Extent of Authority, thirty-three new cases have been added; 
while in a stretch of nearly one hundred pages, from page 416 to 510, comprising 
three entire chapters and part of another, there is but one new case added, and 
that is cited before at an earlier page. We ought not to pass over without com- 
mendation the very convenient analyses prefixed to the chapters. | 


A Treatise on the American Law of Landlord and Tenant; embracing the Statu- 
tory Provisions and Judicial Decisions of the several United States in reference 
thereto; with a Selection of Precedents. Fifth Edition. Revised and En- 
larged. By Joun N. Taytor, Counsellor-at-Law. Boston: Little, Brown, 
& Company. 1869. 


Tayvor on Landlord and Tenant was in its first edition a fair book, but the 
subsequent editions have not been well kept up, and the work needed a thorough . 
revision, which it is has now got. How much it was needed is proved by the state- 
ment in the preface that ‘‘ though the work has not been burdened by the citation 
of cases, which merely recognize principles previously well established,” yet ‘‘ more 
than a thousand additional cases are embodied which exhibit distinct modifications 
of the law as it previously stood, or present further developments of its leading 
principles.” This is the way a law treatise should be edited. 

The book has been made much more serviceable for general use by the copious 
notes attached to the chapter on Summary Proceedings, and to that on Forcible 
Entry and Detainer, in which the practice in the different States is set forth. 

The recent American cases have been diligently collected, but we wish that 
the author had extended his attention to the English cases decided in the last 
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three or four years: they include several important decisions on the general prin- 
ciples of the law of landlord and tenant, which he seems to have overlooked. 

By no means the least commendable feature is the care which has been bestowed 
in inserting the names of the cases where they were not before given (and by 
looking at an earlier edition one is surprised to see how often this was the case), 
and in verifying the references. This is the more worthy of praise, as an editor 
ton seldom feels disposed to take any pains with correcting the citations in earlier 
impressions (and indeed often pays little enough heed to his own), so that when 
an error has once crept in, it is apt to be stereotyped for posterity. 

The new matter has no distinguishing mark, and is very compactly given; and 
it is only on a careful examination that one becomes aware how much the work 
has been improved in this edition. 


A Practical Treatise on the Law of Replevin in the United States ; with an Appen- 
dix of Forms and a Digest of Statutes. By Pumeas Pemperton Morris. 
Second and Revised Edition. Philadelphia: Kay & Brother. 1869. 


Mr. Morais remarks, with truth, in his preface, that ‘‘ there is no part of the 
law unblended with public jurisprudence or politics, which has been more ob- 
viously improved in the United States than Replevin.” In England, except 
within the narrow limits to which replevin is practically confined, there is not, 
since the disuse of the action of detinue, any legal means for recovering posses- 
sion of personal property, but the injured party is left to the uncertain remedy 
of damages; while, on the other hand, in this country replevin is in daily use to 
recover the possession of chattels of every description. 

Yet when Mr. Morris first published his treatise, there was no American book 
on replevin, and, except his treatise, there is none now. 

The author certainly has attained his aim ‘to place within reach, and in a 
connected form, information which cannot elsewhere be obtained but at the 
expense of much time and labor.” His statement of the history and general 
principles which govern the law is clear, and his illustrations to the point. We 
should have been glad if, in this second edition, he had gone more into detail. 
The obvious criticism on the book is, that, in a work for general use, he has 
confined his researches too much to Pennsylvania. Of cases published in the 
twenty years since his first edition, he has given thirty-one from the Pennsylvania 
reports, which we dare say indicate very well the course of decision there, but 

from all the rest of the State reports together he has added but fifty cases, which 
’ ean hardly present all the important points decided in the whole country during 
so considerable a period. 


A Treatise on the Law of Set-off; Recoupment, and Counter-Claim. By Tuomas 
W. Waterman, Counsellor-at-Law. New York: Baker, Voorhis, & Com- 
pany. 1869. 


Set-orr is defined by Mr. Waterman as, “ technically speaking, a counter 
demand which the defendant holds against the plaintiff, arising out of a trans- 
action extrinsic to the plaintiff's cause of action.” The right to set-off did not 
exist at common law, but is wholly the creature of statute. Approaching, how- 
ever, to the right of statutable set-off, by an analogy more or less remote, are 
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several modes in which an asserted claim may be reduced. Among these are 
stoppage, or equitable set-off, which is largely administered by courts of chan- 
cery, independently of any statute; recoupment, the right of diminishing dam- 
ages on account of some matter arising out of the same transaction on which 
the claim for damages is founded (this doctrine of recoupment, which was of very 
limited application in the earlier times of the law, has recently been largely de- 
veloped) ; counter-claim, as established in many of the new State codes, which 
comprises set-off and recoupment and ‘‘ something more ;” retainer, or the right 
of an executor to retain out of a legacy a debt due from the legatee, all of which 
the reader will find discussed in this book of Mr. Waterman, together with a 
collection of some eighteen hundred cases in which such matters have come up 
for decision. 

It is, as Mr. Waterman observes, nearly thirty years since any book on the 
subject has been written; and this publication is well timed, giving, as it does, 
full and clear abstracts of all important cases on the doctrines of set-off and its 
kindred topics, which have hitherto generally occupied brief chapters in works 
on contract and on practice. 

Mr. Waterman has searched the reports diligently. He has not, however, 
brought his researches down quite to the date of publication, and several impor- 
tant cases decided in the last few years have escaped him. We call his attention 
to the following places, in which he will find recent decisions, which might have 
been consulted and referred to with profit: L. R. 2 C. P. 593; L. R. 2 Ch. 808; 
L. R. 3 Eq. 196; L. R. 4 Eq. 675, s.c. 3 Ch. 195; L.R. 6 Eq. 344; 6 Wall. 484; 
14 All. 20; 97 Mass. 166 ; 36 N. Y. 348; 31 N. J. 335; 24 Md. 527; Phil. (N. C.) 
Eq. 341; 27 Ind. 158; 36 Ill. 518; 37 Ill. 19. 

On page 151, we notice a curious case of a lovers’ quarrel, which found its way 
into court. ‘* In Askins v. Hearns, 3 Abbott (N. Y.), 184, the action was brought 
to recover damages for the conversion of a ring. The answer of the defendant, 
after denying generally all the allegations of the complaint, proceeded to allege, 
as a counter-claim, that the parties had exchanged rings, and the defendant de- 
livered a ring to the plaintiff at the time when he received hers, with the agree- 
ment in each case that each should keep the ring thus obtained until the other 
should be returned; that the defendant had complied with this condition, and 
tendered to the plaintiff her ring, and demanded his own, which she refused 
to deliver; and he therefore asked for judgment for his ring, or for its value, 
with costs. Held, that the answer was not admissible.” 


A Practical Treatise on the Power to Sell Land for the Non-payment of Taxes, 
embracing the Decisions of the Federal Courts, and of the Supreme Judicial 
Tribunals of the several States. By Roperr S. BLackwe.t. Third Edition, 
Revised and Enlarged. Boston: Little, Brown, & Company. 1869. 


Tue way in which the law looks at tax sales is not only different, but diamet- 
rically opposed to that in which it regards other legal proceedings; instead of 
looking at the substance of the transaction, and making the largest intendments 
in favor of the regularity of what has been done, it denies the applicability to 
them of the maxim Omnia presumuntur rite esse acta, and courts have rivalled each 
other in the astuteness with which they have picked flaws in the titles of the un- 
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happy purchasers, so that one is sometimes disposed to doubt the truth even of 
the dictum attributed to a learned judge, that the law does recognize the possi- 
bility of a tax-title being valid. 

The subject of sales for taxes has become a very important branch of the law 
of real property, especially in the Western States, and well deserves to be con- 
sidered in a separate treatise. Mr. Blackwell’s book has always borne a good 
reputation, and when we consider how entirely tax-sales are the creatures of 
statute, and how the statutes of every State differ, it is surprising that he was able 
to treat his subject in so well-arranged and systematic a manner. 

This edition has been enriched with the citation of four hundred additional 
cases by Mr. Balch, of the Boston bar. His annotations are models of neat- 
ness, thoroughness, and accuracy. We would especially refer the reader to the 
additional note at the end of the volume, and to the very valuable collection of 
authorities on the constitutionality of local assessments on page 8. 


A Selection of Leading Cases in Criminal Law. With Notes by Epmunp H. 
BENNETT and FRankLin Fiske Hearp. Second Edition, entirely revised 
and partly re-written. Boston: Litttle, Brown, & Company. 1869. 


Crmmxat Law, from the variety and independent character of the topics with 
which it deals, is particularly adapted for treatment in the shape of Leading 
Cases; and this selection, from its first appearance, has been found worthy to 
rank with the Collections of Leading Cases in other branches of the law which 
now form one of our most valuable classes of text-books. 

This second edition has undergone very great changes, which we will endeavor 
briefly to describe, for the benefit of those who may be acquainted with the 
first edition. 

We have compared the two editions as well as we have been able, though much 
impeded by what is really the one serious defect of the book. We refer to the 
insufficiency of the means of reference. If we remember rightly, Lord Campbell, 
in one of his books, speaks of his intention of introducing a bill into Parliament 
that no book should be published without an index; such a law we have often 
wished was in force here. The index, both to this and to the first edition, is only 
such a digest as is usually attached to every volume of reports, a good enough 
guide to the principal cases, but a totally insufficient one to the very varied matter 
contained in the notes. If the index in the first edition was very inadequate, 
there was at least a table of cases; but this, for some unaccountable reason, is 

. omitted from the present edition, an omission which seriously impairs the prac- 
tical use of the work. 

In the first edition, the notes by the writers were intermingled throughout the 
two volumes, being distinguished only by the initials ‘‘E. H. B.” and ‘ ‘H.” attached 
to their respective contributions. Now all the cases annotated by Mr. Bennett 
are collected in the first volume, those by Mr. Heard in the second. The cases 
supplied by Mr. Bennett are the same as those in the first edition; no new cases 
are added, but the notes have been largely increased with valuable matter. We 
have especially observed the important additions to the note attached to the case 

of Commonwealth v. McKie, which even in its earlier form always seemed to us 
the most lucid exposition of the distinction between prima facie evidence and the 
burden of proof. 
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In the second volume the changes are far more radical. Some cases have 
been substituted for others, as forming better introductions to the law treated 
of in the notes. Thus on indictment for larceny of goods stolen in another 
State, Commonwealth v. Uprichard, 3 Gray, 434, and Commonwealth v. Holder, 
9 Gray, 7, are substituted for Simmons vy. Commonwealth, 5 Binn. 617. But the 
main alteration has been in the numerous omissions and additions. The changes 
have been, on the whole, an improvement. Some of the cases omitted turned on 
petty points of practice, or were otherwise wholly unworthy to find place in such 
a collection; and others, as those on the larceny of domesticated wild-fowl, 
were matters rather of curious learning than of much practical moment. We 
regret, however, the absence of the cases on writs of error brought to reverse 
erroneous judgments, with the extract from the admirable opinion of Lord Den- 
man, in O’Connell’s Case. The notes to the cases which have been retained have 
been brought down with careful research to the present time. 

The wholly new cases (that is, cases on topics not discussed at all, or but par- 
tially treated in the earlier edition) seem to be Commonwealth v. Bean, 11 Cush. 
414, on indictments upon statutes; Commonwealth vy. McDonald, 5 Cush. 365, 
and Reg. v. Collins, Leigh & C. 471, s.c. 9 Cox C. C. 497, on attempts at larceny 
from the person; The King v. Ellis, 9 Dowl. & R. 174, s.c. 6 B. & C. 147, on 
evidence in cases of connected felonies; The Queen v. Goodhall, 1 Den. C. C. 187, 
on abortion; and Reg. v. Lewis, Dearsly & Bell C.C. 182, on death within the 
body of a county resulting from a felonious stroke given on the high seas. At 
the end of the note to the latter, reference is made to the case of Common- 
wealth v. McLoon, in Massachusetts. The statutes of that State provide, that, 
if a mortal wound is given on the high seas, by means whereof death ensues in 
any county of the State, such offence may be prosecuted in the county where the 
death happens. The indictment in this case charged a beating on the high seas 
as the means of death, and the death as ensuing in the County of Suffolk. The 
ship was English, and it was not alleged that the defendants were citizens of 
Massachusetts, or amenable to its laws. It was contended that the State courts 
had no jurisdiction. Mr. Heard speaks of the case as undecided ; but, since the 
publication of his work, it has been determined in favor of the jurisdiction. 


A Treatise upon the United States Courts and their Practice, explaining the Enact- 
ments by which they are controlled, their Organization and Powers, their 
peculiar Jurisdiction, and the modes of Pleading and Procedure in them. 
With numerous practical Forms. By Vaucuan and Austin 
Assorr. Vol. I.—Enactments; Organization; Jurisdiction. New York: 
Diossy & Company. 1869. 


Tuts treatise is intended, as stated in the preface, to supply the needs of those 
practitioners, who, though familiar with the practice of the courts of their own 
State, are yet little acquainted with the practice and procedure of the United 
States courts. Since the abolition, in most of the States, of the old forms of 
pleading and practice, and the substitution of codes, practice acts, and other 
devices for making law easy, the necessity for a work of this character has been 
constantly increasing, and we feel sure that this treatise will meet with a cordial 
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Book I., comprising the first one hundred and sixty-six pages, consists of a 
compilation of those statutes which peculiarly affect the United States courts and 
their procedure, followed by the rules of the Supreme Court, which govern its own 
procedure and that of the courts subordinate to it. We would suggest that this 
portion of the volume should be provided with a separate index, as in its present 
form it is scarcely of sufficient practical utility to warrant the surrender of so large 
a space to a mere reprinting of statutes and rules which can easily be found else- 
where. 

The original portion of the work begins with Book II., on p. 167. This treats 
of the Judiciary, and consists of an introductory chapter, followed by chapters 
on the Judicial Power, the Judicial Organization, the District Courts, the Circuit 
Courts, the Supreme Court, and the Reports of the United States Courts. 

In the diagram or chart of the reports, by the way, we observe that Clifford’s 
Reports are made to follow immediately after Curtis’s. There is in fact a gap, 
lacuna valdede flenda, of at least two years. 

Book ILI. treats of the subjects of jurisdiction, containing chapters on Admi- 
ralty, ‘Bankruptcy, Collision, Copyright, Crimes, Equity, Extradition, Habeas 
Corpus, Patents, Prize, Revenue, Salvage, Seamen, Seizures, and Shipping. 

The present volume is well written, and will abundantly repay a careful peru- 
sal. In conformity with the general plan and object of the work, a general knowl- 
edge of law on the part of the reader is assumed, and those subjects only are 
treated of, which peculiarly pertain to the United States courts and their practice. 
Its greatest charm consists in its freedom from a fault, which is becoming so com- 
mon in the law books of the present day, that of degenerating into a mere digest, 
each paragraph or sentence being the head-note of an adjudicated case. It is, as 
its name denotes, a treatise, and will be found very agreeable reading. 

The second volume is to be occupied with detailed directions for pleading and 
practice, accompanied by practical forms ; and promises to be of service to those 
lawyers who are unacquainted with the practice of the United States courts. 


The Law and Practice in Bankruptcy. The Bankrupt Law of the United States, 
with all the Amendments, and the Rules and Forms as amended; together 
with Notes referring to all Decisions reported to October 1, 1869. To which is 
added the Rules of the District Court of the United States for the Southern 
District of New York. Annotated by Ortanvo F. Bump, Register in Bank- 
ruptey. New York: Baker, Voorhis, & Company. 1869. 


Tuts is the second edition of a book the first edition of which was published’ 
about a year ago, and was noticed by us at the time of its appearance (3 Am. 
Law Rev. 347). That edition contained about two hundred cases, which number 
has in the present edition been more than doubled. 

When we first spoke of Mr. Bump’s book it was just published, and we could 
only say that the plan was good; since that time we have often had occasion to 
use it in practice, and we can now speak as favorably of the execution. It is a 
useful and convenient manual. 


Cases and Opinions on Constitutional Law, and various points of English Juris- 
prudence, collected and digested from Official Documents and other Sources ; 
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with Notes. By Witu1am Forsyru, M.A., Q.C., &c. London: Stevens & 
Haynes. 1869. 


A LARGE proportion of the most important opinions printed in this book is 
taken from the collection published by Mr. George Chalmers in London, in 1814, 
and reprinted in 1858, and well known to all who have made any considerable 
study of public law. Indeed, scarcely any opinions earlier than 1814 are 
here printed for the first time, except a handful from the manuscripts of Sir 
James Marriott. The selections and omissions from the earlier collection 
have been generally made with good judgment. Some curious rubbish has been 
left out, such as the opinions of Sir Creswell Levinz, Attorney General of Charles 
II., upon the mode of trying the question whether certain imported ‘‘ earthen- 
wares be painted or not”; and the granting of a monopoly for ‘‘ a new inven- 
tion of making black pepper white.” 2 Chalmers’s Opinions, 284, 820. The 
collection of Mr. Chalmers, however, is by no means superseded, as it contains 
many official opinions of Sir Philip Yorke (afterwards Lord Hardwicke), Sir 
William Murray (afterwards Lord Mansfield), Mr. Richard West (afterwards 
Lord Chancellor of Ireland), and other eminent lawyers, which are not repub- 
lished by Mr. Forsyth, and some of which are of much value and interest to an 
‘American reader. 

Mr. Forsyth has added many new opinions, given by the law officers of the 
crown during the last half century, and has much increased the usefulness of his 
work by full tables of the contents, of the names of the authors, of the cases and 
statutes cited, and, above all, by learned notes, which embody the only English 
attempt with which we are acquainted, except the treatise published by Mr. Her- 
bert Broom some three years ago, at any thing like a commentary on constitu- 
tional law. Mr. Forsyth’s book, indeed, like those of most English lawyers, is quite 
deficient in references to decisions in this country. His want of acquaintance with 
our authorities is sufficiently manifested by the fact that the only writings of Ameri- 
can lawyers which he prints are three pages of extracts from opinions of Mr. Legaré, 
and thirty-four pages of the opinions of Mr. Cushing, from the printed volumes 
of Opinions of Attorney Generals of the United States; and fifty pages of Mr. 
David Dudley Field’s argument in McCardle’s case, reprinted verbatim, from the 
opening words, ‘‘ May it please the court,” to the final flourish about “ neither 
foreign domination nor domestic oppression.” 

In order to enable our readers to form some opinion of the variety and interest 
of the contents of Mr. Forsyth’s volume, we will refer briefly to the chapters in 

their order. 

Cuarrer I. On the Common and Statute Law applicable to the Colonies. This 
chapter fitly begins with the pithy opinion of Mr. West, stating the familiar rule 
on the subject, and ending, ‘‘ Let an Englishman go where he will, he carries as 
much of law and liberty with him as the nature of things will bear.” This is 
followed by other opinions on the application of the same rule, on the king’s 
right of governing the colonies, and on the powers of the colonial legislatures. 
And the notes contain an elaborate collection of authorities relating to the law 
prevailing in the colonies, whether acquired by conquest, by cession, or by 
occupancy. 

Cuap. II. On the Ecclesiastical Law applicable to the Colonies. To an American 
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the most curious opinions in this chapter are those upon the power of the queen, 
as head of the Church, over the appointment of Roman Catholic bishops in 
Canada; that of Sir Christopher Robinson, in 1817, that a marriage celebrated 
by a Methodist minister in Newfoundland, was void; and that of Sir Philip 
Yorke and Sir Clement Wearg, that the ministers of the Province of Massachu- 
setts Bay could not hold a synod without a royal license; that their application 
to the provincial governor and legislature to call such a synod was ‘‘ a contempt of 
his majesty’s prerogative, as it is a public acknowledgment that that power 
resides in the legislative body of the province, which by law is vested only in his 
majesty ;” that such a synod, if actually sitting, should be directed by the gov- 
ernor to ‘‘forbear to meet any more, and if, notwithstanding that, they shall 
continue to hold their assembly, that the principal actors therein be prosecuted by 
information for a misdemeanor ;” but yet, after all, that ‘‘such meeting is not 
unlawful, provided they do not take upon them to do any authoritative act, being 
only a voluntary society; and they may lawfully make addresses, either to the 
crown, or to the general court or assembly, in case the subject-matter of such 
addresses be lawful.” In the notes to this chapter is a clear statement of the 
judicial proceedings in England in the case of Bishop Colenso. 

Cuapr. III. On the Powers and Duties, and Civil and Criminal Liabilities, of 
Governors of Colonies. This chapter, and the notes appended, contain the only 
good collection of authorities upon the official powers and the civil and criminal 
liabilities of governors of colonies, which may prove of much value in considering 
similar questions affecting the governors of the States of this Union. It also 
contains a curious opinion of Sir Richard Bethell and Sir Henry Keating 
upon the difference between the meanings of the words ‘‘ The Governor in Coun- 
cil,” ‘* The Governor with the advice of the Executive Council,” or simply ‘‘ The 
advice and consent of the Executive Council.” It appears by several opinions 
printed in this, and others in the seventeenth chapter, that the English law 
offigers have repeatedly held that the power to pardon includes the power to . 
pardon a capital offence after sentence of death, upon condition of the offender's 
undergoing imprisonment for life—which accords with the judgment of the 
Supreme Court of the United States, in Ex parte Wells, 18 How. 307. 

Cuap. IV. On Vice Admiralty Jurisdiction and Piracy. The first document 
in this chapter is a curious letter from Mr. Stainsby to Sir James Marriott, printed 
for the first time, upon the question of ‘* Precedence between an attorney general 
and the king’s advocate in the islands,” which forms an exception to the generally 
accurate typography of the volume, and contains two gross errors of the press, 
in stating that the root of the name Admiral is the Saracen word ‘“ Enur,” mean- 
ing ‘‘ Emir,” and in citing ‘ Solder’s,” for Selden’s notes to Fortescue. The chap- 
ter affords evidence of the extent of the jurisdiction administered by courts of 
admiralty, which may be worthy of consideration in the courts of the United 
States. The opinion of Sir Christopher Robinson, in 1821, ‘* That the Court of 
Vice Admiralty has not, at this time, a jurisdiction over transactions of policies 
of assurance, charter parties, and other civil contracts, which have been with- 
drawn from the general jurisdiction of the admiralty of this kingdom,” seems by 
no means adverse to the doctrine that such matters appropriately belong to 
general admiralty and maritime jurisdiction. The notes to this chapter are less 
full than usual. 
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Cuap. V. On certain Prerogatives of the Crown. Nearly all the opinions in 
this chapter are reprinted from Chalmers ; the only exceptions worth mentioning 
being one of Lord Lyndhurst (when attorney general) and Sir Charles Wetherell, 
as to the right of the crown in mines of gold and silver, and other minerals, 
in Nova Scotia; and one of Sir James Scarlett and Sir Nicholas Tindal, on 
the power of the crown to create a master of the rolls in Canada. The opinions 
reprinted contain matters of historical and others of legal interest relating to land 
titles and the extent of the royal prerogative in the American colonies before the 
Revolution, including the king’s power to establish new courts of justice, and to 
prevent his subjects from going abroad. The notes add many authorities on the 
same questions of law, and on the authority of the crown to cede territory other- 
wise than by a treaty of peace. 

Cuapr. VI., on Martial Law and Courts Martial, contains a number of opin- 
ions of various degrees of clearness and ability upon a branch of the law which 
has always been the subject of more loose assertion than deliberate thought, and 
in dealing with which lawyers and statesmen seem generally to have spoken with 
the quickness, but without the instinct, of a military commander. In the appen- 
dix to the volume are printed the form of commissions on martial law, issued by 
Charles I. ; Geoffroy’s case in France, in 1832; and the opinion given by Mr. 
James and Mr. Stephen, in 1866, on martial law, with reference to the Jamaica 
insurrection. 

Cuap VII., on Extra-territorial Jurisdiction, contains valuable opinions and 
notes upon the jurisdiction over offences committed on the high seas, or abroad, 
or in the colonies, and on the construction of the Foreign Enlistment Acts. 

Cuap. VIII., on the Lex Fori and the Lex Loci, consists of some fragmentary 
notes by Mr. Forsyth, with collections of authorities, mostly English, which are 
useful as far as they go. 

Cap. IX., on Allegiance and Aliens, contains opinions, the most important of 
which are reprinted from Chalmers, upon the effect of a change of government 
or cession of territory upon the allegiance of the inhabitants. One suggestion by 
Mr. John Reeves, the author of the ‘‘ History of English Law,” in his elaborate 
essay on the effect of the Treaty of Peace of 1783, is amusing enough to be 
quoted: ‘I have heard it asked, if the king was to send his writ to command the 
attendance of Mr. Jefferson in this kingdom? —I agree he would not come; but 
that would be no test of the law upon the subject; it is an inconvenience in point 
of fact.” The case thus put recalls that of Glendower v. Holspur, H. IV. pt. 1. 
in a collection attributed by a learned American jurist to Lord Bacon. 
“* Glendower.—I can call spirits from the vasty deep. Hotspur.— Why so can 
I; or so can any man: but will they come when you do call for them?” 

Cuap. X. On Extradition. More than three-fourths of this chapter consists of 
the opinions of Mr. Cushing, as Attorney General of the United States. A few 
interesting English opinions are added in the text and notes: among others, those 
of the law officers against giving up as a thief a fugitive slave, who had escaped 
with his master’s boat or horse, fug@, non lucri, causa, or who had killed a white 
man attempting to arrest him, under circumstances which would not have made 
murder by the law of Canada. The rule which governs Great Britain in dealing 
with other nations is well exemplified in a paragraph on page 371. In 1798, she 
demanded and obtained from the little State of Hamburg the surrender of four 


a 

t 

d 

XUM 


BOOK NOTICES. 363 


political refugees from Ireland. In 1849, Lord Palmerston, speaking of surren- 
dering refugees from another country, said, ‘‘ The laws of hospitality, the dictates 
of humanity, the general feelings of mankind, forbid such surrenders; and any 
_ independent government which of its own free will were to make such surrender, 
would be deservedly and universally stigmatized as degraded and dishonored.” 

Cua. XI., on Appeals from the Colonies ; XII., on the Revocation of Charters ; 
and XIII., on the Channel Islands, are of little interest in the United States. 

Cuap. XIV., on the Nationality of a Ship, and other Matters relating to Ships, 
touches a great variety of questions, and includes an unpublished opinion of Sir 
James Marriott, on a question of derelict. 

Cuap. XV., on the Power of the Crown to Grant Exclusive Rights of Trade, 
contains half a dozen opinions reprinted from Chalmers, which are not of much 
interest at the present day, except as showing what crude doctrines on this subject 
were formerly entertained by eminent lawyers. There is one, however, given 
by Sir Dudley Ryder and Sir William Murray, in 1748, which is worthy of 
notice in a different aspect. Upon a petition to take away the charter of the 
Hudson’s Bay Company, alleging, among other grounds, ‘‘ that they have not 
discovered, nor sufficiently attempted to discover, the north-west passage into the 
South Sea or Western Ocean,” those cautious jurists remarked, ‘‘As to the 
petitioners’ merit, it consists in the late attempts made to discover the same 
passage, which, however as yet unsuccessful in the main point, may probably be 
of use hereafter in that discovery, if it should ever be made, or in opening some 
trade or other, if any should hereafter be found practicable.” 

Cuap. XVI., on the Writ of Habeas Corpus, contains a single opinion of no 
value, except as a hook on which to hang a number of references to authorities 
upon this important subject, which are not to be readily found elsewhere. Mr. 
Forsyth mentions that ‘‘ When Napoleon Bonaparte was on board the Bellerophon, 
and it was known that his destination was St. Helena, a plan was proposed for get- 
ting him on shore by the issue of a writ of habeas corpus ad testificandum, on the 
pretence of some action in which he would be required as a witness ; but the idea 
was not carried into execution.” In a previous note to page 236, another ‘‘law 
quibble,” relating to the great emperor is recorded. While a prisoner at St. 
Helena, in amusing himself with ball practice, he carelessly shot and killed a 
bullock ; and Mr. Forsyth says that the question was submitted to the law officers 
of the crown, ‘‘Supposing he had killed a person, under circumstances which 
would amount to manslaughter by the English law, what was to be done with 
‘him?” and that an opinion was given, but he has not been able to find it. An 
opinion given in 1854, by Sir Alexander Cockburn and Sir Richard Bethell, after 
the removal of the Emperor's body to Paris, upon the question of putting the title 
to the spot which had been occupied by his remains at St. Helena in such hands 
that it might be taken care of by the French government, is printed on page 11. 

-Cuap. XVIL., on certain Points relating to Criminal Law, offers nothing requir- 
ing further notice. 

Cuar. XVIII., on Miscellaneous Subjects, consists of three or four opinions 
from Sir James Marriott’s manuscripts on different subjects, and of discussions as 
to the nature of the relation of Great Britain to the Ionian Islands, and the 
effect upon the islanders of a declaration of war by Great Britain against another 

country. 
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Encyclopadie der Rechtswissenschaft in systematischer und alphabetischer Bearbei- 
tung. Herausgegeben unter Mitwirkung vieler namhafter Rechtsgelehrten von 
Dr. Franz von Hortzenporrr, Professor der Rechte in Berlin. Erster 
Theil. Systematische Darstellung. Leipzig: Duncker & Humblot. 1870. 


Tus encyclopedia of jurisprudence, edited by Dr. Holtzendorff, assisted by 
a corps of writers, the list of whose names comprises some of the most famous 
living jurists of Germany, has a twofold character. 

The part which now lies before us, in the shape of a large volume of 823 pages, 
contains elementary treatises on all branches of the science. The second part, 
not yet published, but to be included within two more volumes, will consist of a 
series of articles in alphabetical order in the usual form of an encyclopedia. 

An idea of this first part may be gained from the following brief table of 
contents. I. Law and Jurisprudence in general. Philosophical Introduction. 
II. The history of the development of German law, and of the sources of law: 
1. History and sources of the Roman law; 2. History and sources of the canon 
law; 3. History and sources of the German law; 4. Sketch of the history of 
the French, Norman, and English law; 5. The later codes of private law. 
III. Private law: 1. Modern Roman law; 2. German private law; 3. Com- 
mercial law, maritime law, and the law of negotiable paper. IV. Public law; 
1. Ecclesiastical law; 2. Criminal law; 3. Judicial process; 4, 5. German con- 
stitutional law; 6. The law of nations. 

It will be seen from this that the law is looked at mainly from a German point 
of view (as is natural), but by no means exclusively. 

The account of the sources of English law, though very brief, is surprisingly 
accurate, especially when we consider how very local and insular a thing the early 
common law was, and how hard to be understood by one not to the manner born. 
Indeed, we know nowhere so good a summary of the early literature of the 
English law as is to be found in the fourteen pages which are devoted to it in this 
encyclopedia; they well deserve translation. 

The accounts of the Roman and canon law and of the law of nations are given 
more at length, and are excellent compendiums ; and, from the careful collections 
of authorities, are especially useful as guides to those who wish to investigate 
those subjects more at length. 

We cannot say that this encyclopedia ‘‘is invaluable to every legal prac- 
titioner,” but we know of no better work to which we could refer any one who 
is desirous of learning the history and present condition of law on the con- 
tinent of Europe. 

It was through the study of comparative anatomy that medicine first became a 
science ; and if law is ever to achieve the same dignity, we may confidently affirm 
that it will be reached only through the study of different systems of law, as they 
have obtained in diverse times and nations. 


Das Criminalrecht der Romischen Republik. Von A. W. Zumrr. Berlin: Diimm- 
ler. 1865-9. 


‘THE few criminal laws of the Roman Republic which are extant at the present 
day, would not seem to need four large octavos to explain them ; but the author's 
purpose, as set forth in his introduction, is much wider than this. He shows that 
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the changes in this law correspond to the political movements of the people, so 
that the sources of our knowledge of the Roman criminal law, are the same as those 
from which we learn the national history, the one being involved in the other 
throughout. This book, therefore, is, to a certain extent, a history, showing from 
the best authorities, chiefly Livy and Dionysius, how the judicial as well as the 
political power gradually passed into the hands of the people, from the time when 
the kings judged and punished as they saw fit, till the end of the republic, 
when no citizen could be put to death without a popular vote. The author accord- 
ingly follows out all the fluctuations in the laws and forms of process with great 
ingenyjty and learning, beginning even in the times which may be called mythical ; 
for he thinks that a true account of the law may be extracted from the fabulous 
stories. 

When he comes on historical ground, his account is of course much more com- 
plete and interesting, as well as more authentic, and the most remarkable trials 
are freely used as illustrations. 

It is to be wished, that, after expending so much learning and care on this 
subject, Herr Zumpt had taken the slight additional trouble of publishing an 
index, without which the search for any particular fact, in so extensive a work, is 
almost hopeless. This want is the more to be regretted, as the value of the book 
must be greater as a work of reference than for continuous reading, even to 
scholars, for whom, and not for professional men, it is evidently designed. 


The Statutes at Large, Treaties, and Proclamations, of the United States of America, 
From December, 1867, to March, 1869. Arranged in Chronological Order, 
and carefully collated with the Originals at Washington. With References to 
the Matter of each Act, and to the subsequent Acts on the Same Subject. 
Edited by Grorce P. Sanger. Vol. XV. Boston: Little, Brown, & 
Company. 1869. 


Tue most elaborate and, perhaps, the most important product of the two 
years’ legislation comprised in this volume is the ‘* Act imposing Taxes on Dis- 
tilled Spirits and Tobacco, and for other Purposes.” July 20, 1868, (p. 125.) 
Another important enactment concerning taxes is that of Feb. 10, 1868 (p. 34), 
which declares that the words ‘‘ place where the bank is located” in the proviso to 
the 41st section of the National Banking Act of 1864, c. 106, shall be held 
to mean the State where a bank is located. There has been great conflict of 
.opinion on the meaning of this proviso, some courts holding that ‘‘ place ” meant 
what Congress has now declared it to mean, ‘‘ State ;” others, that it refers to 
the actual site of the bank. Austin v. The Aldermen, 7 Wall. 694, s. c. 14 
All. 359; State v. Cook, 3 Vroom, 347; Opinion of Justices, 53 Me. 594; Pack- 
ard v. Lewiston, 55 Me. 456; Mayor of Nashville v. Thomas, 5 Coldw. 600; State 
v. Haight, 2 Vroom, 399; State v. Hart, ib. 434. See 2 Am. Law Rev. 186. 

Among the statutes affecting the jurisdiction and practice of the courts, the 
following are the principal : — 

Act of March 27, 1868 (p. 44), enacts that actions against collectors and other 
revenue officers may be carried to the Supreme Court without regard to the 
amount in controversy. This is a very proper provision. The same act repeals 
the provision of the Act of Feb. 5, 1867, which allowed appeals to the Supreme 
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Court from the Circuit Courts in cases of habeas corpus. This repealing act 
was passed in order to prevent the case of McCardle coming before the Supreme 
Court, and was held constitutional in Ex parte McCardle, 7 Wallace, 506. 

The Act of June 25, 1868 (p. 75), concerns the practice in the Court of 
Claims, and provides for an appeal to the Supreme Court in all cases where judg- 
ment is adverse to the United States. 

The Act of July 27, 1868 (p. 226), extends the right of the United States to 
appeal without giving security for costs, and also provides for the removal to the 
Federal courts by any corporation organized under the laws of the United States, 
of any suit commenced against it in any State court. The same privilege is given 
to any member thereof, who is sued as such member. Banking corporatichs are 
excluded from the operation of this act. 

The Act of Jan. 8, 1869 (p. 266), makes copies of all official papers in the 
office of any consul, and of all official entries in the records of any such office, 
admissible as evidence in the United States courts when certified under the hand 
and seal of the consul. 

By the Act of Feb. 25, 1868 (p. 37), no pleading of any party, and no evi- 
dence obtained by any judicial proceeding from any party or witness shall be 
used against such party or witness, or his property or estate, in any court of the 
United States in respect to any crime, or for the enforcement of any penalty or 
forfeiture by reason of any act or omission of such party or witness. The act 
does not, however, extend to prosecutions for perjury. 

Act of July 27, 1868 (p. 227), makes some verbal corrections in the Bankrupt 
Act, and puts off the time when the fifty per cent clause comes into effect. 

Another Act of July 27, 1868 (p. 223), is a rather ‘‘ high-falutin ” declaration 
of ‘* the natural and inherent right of expatriation.” 

We are glad to observe, that by an Act of March 1, 1869, (p. 281), ‘* Com- 
missions by brevet shall only be conferred in time of war, and for distinguished 
conduct and public service in presence of the enemy;” and also that by Act 
of March 3, 1869 (p. 335), officers of national banks are forbidden to certify any 
check unless the drawer has a deposit equal to the amount of the check. 

The Private Acts and Resolves fill about 120 pages. The last one (p. 465) 
caught our eye: ‘‘ Be it resolved, &c., that Ella E. Hobart, who was appointed 
as chaplain to the First Regiment of Wisconsin Volunteer Heavy Artillery, shall be 
entitled to receive the full pay and emoluments of a chaplain in the United States 
army, for the time during which she faithfully performed the services of a chap- 
lain to said regiment, as if she had been regularly commissioned and mustered 
into service.” 

The treaties occupy 230 pages, and contain our conventions with the sover- 
eigns of the whole world, from the Emperor of All the Russias to the Chiefs 
of the Pottawatomie Indians. ‘The treaty concerning the cession of Alaska 
(p. 531) is the most important ; among the others is a treaty with Italy (p. 629) 
for the extradition of criminals, and one with Prussia (p. 615), concerning the 
naturalization and expatriation of Americans and the inhabitants of North 
Germany who have emigrated to Germany and America respectively. 


An Analytical Digest of the Laws of the United States, from the Adoption of the 
Constitution to the End of the First Session of the Forty-First Congress. 
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1857-1869. By Freperick C. Bricurity, Esq. Vol. II. Philadelphia: 
Kay & Brother. 1869. 


Tue first volume of this Digest contains the laws passed by Congress from the 
beginning of the government to the year 1857. Since then two supplements 
have been published, the first bringing the statutes down to 1863, and the second, 
we believe, though we have not the volume by us, down to 1865. The present 
volume comprises all that was in those supplements, and also the additional 
statutes down to 1869, so that this with the first volume contains all the laws now 
in force. 

The character of the original digest is so well known as a faithful and trust- 
worthy compilation, that we need only say of this supplementary volume that it 
seems to be equally well done. To say that it can in all cases be implicitly 
relied on, so as to render unnecessary the consultation of the original statutes 
would be untrue ; but that is nothing more than saying that it is a digest, and not 
the original laws. In its way, and for what it professes to be, it is unrivalled. 

Not the least important feature of the book is found in the notes containing 
the substance of the judicial and of the more important departmental decisions 
on the meaning of the statutes; those to the Bankruptcy and Internal Revenue 
Laws are particularly valuable. 


Reports of Cases argued and determined in the Court of Queen's Bench, and the 
Court of Exchequer Chamber on Appeal from the Court of Queen’s Bench. 
By Mawpestey Best, and Grorce James Saira, Esqrs. 
Vol. IL., containing the Cases of the Latter part of Hilary Term, and of 


Easter and Trinity Terms, 1862, XXV. Victoria. With references to De- 
cisions in the American Courts. James Parsons, Esq., Editor. Philadelphia: 
T. & J. W. Johnson & Company. 1869. 


Tue first, third, and fourth volumes of Smith and Best have been already 
published: three more, we believe, remain to complete the series, and make the 
American reprint of the Cases in the Queen’s Bench continuous from the Third 
volume of Barnewall and Alderson to the New Series of the Law Reports. 

This volume has been published in England for some years; but, as it now 
for the first time becomes generally accessible to the profession in America, we 
give here some of the more important points which are decided in it. 

The pendency of an appeal in a foreign court from a judgment of that court 

is not a bar to an action on such judgment in an English court, though it may be 
’ a reason for staying execution. — Scott v. Pilkington, p. 11. 

A testatrix, after giving several legacies, some of which were legal and others 
void, as contrary to the Mortmain Act, gave the residue of her estate, real and 
personal, to W., to hold to him and his heirs, representatives and assigns, 
‘upon this express condition, that if my personal estate should be insufficient for 
the purpose, he or they do or shall, within twelve months after my decease, pay 
and discharge all and every the legacies hereinbefore bequeathed. And I feel 
confident that he will comply with my wish, it being my particular desire tliat all 
the above legacies shall be paid. And I do hereby charge and make chargeable 
all my said real and personal estate, with the payment of the aforesaid legacies 
and bequests.” The personal estate was insufficient for the payment of the lega- 
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cies, and W. did not within the twelve months pay any of them. The court 
held, that the words ‘‘ upon express condition” did not create a condition for 
breach of which the heir might enter, but created a trust which W., taking the 
legal estate, would be bound in equity to perform. This decision was aflirmed 
‘in the Exchequer Chamber, though some of the judges doubted. This ruling is 
in accordance with what Cockburn, C. J., in delivering the opinion, terms ‘* the 
more liberal and enlarged doctrine laid down by Lord St. Leonards,” ‘* the au- 
thority, the highest, perhaps, of the present day with regard to the law of real 
property.” — Wright v. Wilkin, p. 232. 

A police constable, who makes an arrest under a warrant from a justice of the 
peace for disobedience to a bastardy order, is bound to have the warrant in his 
possession at the time, and this, though the warrant was in the possession of 
his superior officer at the station house, and though the officer making the arrest 
was not called on to show it. — Galliard vy. Laxton, p. 363. 

A declaration alleged that the defendant, while holding an inquest as coroner, 
spoke falsely and maliciously of the plaintiff in his address to the jury. Held, 
bad on demurrer. In the course of the argument, Crompton, J., said, that the 
Coroner’s Court is a court of record of very high authority ; and Cockburn, C. J., 
suggested a quere whether the declaration would not have been good had it 
alleged the absence of reasonable and probable cause, and added, ‘‘ I am reluctant 
to decide, and will not do so, until the question comes before me, that if a judge 
abuses his judicial office, by using slanderous words maliciously and without rea- 
sonable and probable cause, he is not to be liable to an action.” — Thomas v. 
Churton, p. 475. 

Where a plaintiff in a superior court proves a debt exceeding 20/., and the 
defendant proves a set-off, which reduces the verdict to less than 20/., the plaintiff 
‘recovers ” the balance only, within the 13 & 14 Vict. c. 61, § 11, and therefore 
is not entitled to costs. There is an American note on the decisions under similar 
statutes in this country. — Beard v. Perry, p. 493. 

There is a case arising out of the attempt by the notorious George Francis 
Train to force street-railways on the conservative and horse-loving English. We 
give the head-note: ‘‘ A person, without the authority of Parliament, but with 
the concurrence of and by virtue of a contract with the vestry of the parish, laid 
down in one of the streets of the metropolis a double line of tram-ways, on which 
omnibuses of a peculiar construction plied for hire. These tram-ways were dan- 
gerous and inconvenient to many of the public, as the wheels of vehicles skidded 
when crossing the tram-way, and horses which put their feet upon it were startled. 
Held, that this was a public nuisance, even though those tram-ways might be for ~ 
the convenience of the public generally.” Crompton, J., in delivering the opinion 
of the court, remarks: ‘‘ It is idle to say that you can use as an ordinary part of 
this highway the portion taken up by the tram-ways. A carriage meeting an 
omnibus running on one of them cannot give and take the road.” — The Queen 
v. Train, p. 640. 

A. agreed orally with B., that if B. would enter into a recognizance for the ap- 

ce of A.’s daughter to answer toa criminal charge, A. would indemnify him 
against all liability under the same. Held, that this was a promise to answer for 
the debt, default, or miscarriage of another within the Statute of Frauds. The 
court followed Green v. Cresswell, 10 A. & E. 453, feeling themselves bound by 
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that case, ‘‘ without expressing any opinion as to what might be the judgment 
of a court of error” on it. — Cripps v. Hartnoll, p. 697. 

A man was killed by the negligence of a railway company, leaving a widow 
and nine children. He was possessed of personalty to the amount of 34001., 
and was tenant for life of an estate worth 4000/. a year, with remainder in tail to 
his eldest son; by a settlement, a jointure of 10001. was settled on his wife, and 
20,000/. secured to his younger children on his death. He died intestate. The 
jury gave 13,000/. damages, i.e. 1000/. for the widow, and 1500/. for each of 
the younger children. Held, that the widow and younger children had a 
sufficient expectation of pecuniary interest from the continuance of his life to 
render its loss a cause of action under the 9 & 10 Vict. c. 93, but that the verdict 
was excessive, and that the damages for each of the children ought to be reduced 
to 10001. — Pym v. Great N. Railway Co., p. 759. 

In MacFarlane v. Norris, p. 783, there was much discussion at the bar on the 
point whether the allowance of set-off was to be determined by the lex loci con- 
tractus or the lex fori. The court placed their decision on a ground which did 
not render the determination of this question necessary; but Cockburn, C. J., 
remarks ‘‘ certainly something may be said on both sides, but, on the whole, I 
incline to that opinion” [that it is determinable by the law of the forum]. See 
Story, Confl. of Laws, § 575. 


Reports of Cases argued and determined in the Circuit Court of the United States, 
for the Second Circuit. By Samuret Bratrcurorp, Judge of the District 
Court of the United States for the Southern District of New York. Volume 
V. New York: Baker, Voorhis, & Co. 1869. 


Tuts volume contains the cases decided in the Second Circuit from October, 
1861, to November, 1867, and two cases prior in point of time to the last of those 
reported in the preceding volume. Some of these cases are of more than ordinary 
interest and importance. 

In Williams vy. Mechanics’ Bank, p. 59, a certificate of stock in a bank stated 
that the shares were ‘‘ Transferable at the bank in person, or by attorney.” The 
holder transferred the certificate to the plaintiff, but no notice was given to the 
bank until after an attachment of the stock by a creditor of the former holder. 
Held, that the creditor had the better title, and that the word ‘‘ transferable,” was 
equivalent to ‘transferable only.” 

It is apparent from the case of Ex parte Field, p. 63, that some of our judges 
‘ do not regard the constitution of the United States as an instrument of force 
only in times of peace. On the 8th of August, 1862, Mr. Stanton, then Secre- 
tary of War, issued an order suspending the writ of habeas corpus in respect to 
all persons arrested and detained for seeking to evade the draft, and in respect to 
all persons arrested for disloyal practices. At this time neither Congress nor the 
President had declared that martial law should be established or that the writ of 
habeas corpus should be suspended in the loyal States. The orders were held to 
be unconstitutional. In answer to the objection that the order purported to be 
issued by the authority of the President, the court said, ‘If the language of this 
order of the War Department could be considered without reference to the Con- 
stitution of the United States, perhaps we might suppose that it was issued under 
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the express direction of the President, and intended to suspend the writ of habeas 
corpus in the cases to which it refers. But, when it is considered in connection 
with the Constitution, I can give it no such construction. I cordially adopt the 
language used by Judge Hall, of the Northern District of New York, in the case 
of Ex parte Benedict, 4 Western Law Monthly, 449, where a person was arrested 
under the same order and brought before him on a writ of habeas corpus and dis- 
charged. After considering the order in connection with the Constitution, Judge 
Hall says, ‘My personal confidence in the integrity, patriotism, and good sense 
of the President, as well as the respect due to the high office he holds, compels me 
to require the most conclusive evidence upon the point, before adopting the con- 
clusion that he has ever deliberately sanctioned so palpable a violation of the con- 
stitutional rights of the citizens of the loyal States, as the order of the War 
Department, thus construed, would justify and require.’ ” 

Morton v. The New York Eye Infirmary, p. 116, decides that the patent granted 
to Dr. Morton, on the invention of Dr. Jackson and himself ‘‘ for an improvement 
in surgical operations on animals,” by the inhalation of ether, is invalid, it being 
‘*the application of a well-known agent, by well-known means, to a new or more 
perfect use, which is not sufficient to support a patent.” 

In the case Jn re Egan, p. 319, a person tried by a military commission in South 
Carolina, in November, 1865, for a murder committed in September, 1865, and 
convicted and sentenced to imprisonment for life in the penitentiary at Albany, 
New York, was discharged on habeas corpus, on the ground that the tribunal, 
which imposed the sentence, had no jurisdiction, hostilities having ceased several 
months before. 

In The Miletus, p. 335, a vessel was held liable in rem for damage done by 
cockroaches eating off the labels pasted on the mats enclosing chests of tea, the 
market value of the goods being thereby depreciated. 

In re Henrich, p. 414, contains a learned exposition of the law of ex- 
tradition of foreign criminals. 

The James Guy, p. 496, and The Neversink, p. 539, are important cases on 
the question of the necessity which will justify the imposing of a lien upon a 
foreign vessel; and although Mr. Justice Nelson states that he decides them ac- 
‘cording to the case of Pratt v. Reed, 19 How. 359, yet it is obvious that the 
decision in these cases is not in accordance with the view generally taken of Pratt 
v. Reed. The language of the court in Pratt v. Reed seems generally to have 
been misunderstood. 

This volume also contains many cases relating to the law of patents and colli- 
sion, which are worthy of attention. 


United States District Court Reports. Second Circuit. By Rosert D. BEeng- 
pict. Vol. II. No. 1. New York: Baker, Voorhis, & Company. 1869. 


We have already spoken of the importance of this series of Reports to the 
profession. The value of the present number, which contains the decisions of 
Judge Blatchford and Judge Benedict, from November, 1867 to January, 1868, is 
indicated by the list of contents. There are twelve cases relating to Bankruptcy, 
three to Collision, two to Internal Revenue, and one on each of the following 
subjects: Bill of Lading, Charter-party, Salvage, Material-men, Revenue, Admi- 
ralty Practice, and the Passenger Act of 1855. 
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In One Hundred Barrels of Whiskey, p. 14, it is held that, under the Internal 
Revenue Act, he is an informer who gives information of the cause which leads 
to the condemnation of property, and not he who gives information which leads to 
the seizure of the property. 

In The Mary J. Vaughan, p. 47, a canal boat which had been loaded with 
barley in Canada, and was on her way to New York, was sunk by a collision on 
the Hudson River, near Newburgh. The measure of damages for the loss of the 
cargo was held to be its value at the time and place of shipment. 

In The E. C. Scranton, p. 81, it is held that the proceedings on a reference to 
a commissioner to compute damages under the Forty-fourth Admiralty Rule of 
the Supreme Court of the United States, are to be conducted in the usual manner 
in which they are conducted before a referee or a master in chancery; and that, 
if a commissioner is proceeding irregularly, or refuses to allow necessary testi- 
mony to be taken, it is proper to apply to the court for directions ; but this is also 
to be done on the certificate of the commissioner. 

In the matter of White, p. 85, decides that no order of court is necessary to 
authorize an assignee in bankruptcy to sell unencumbered assets of the bankrupt. 


Reports of Cases at Law and in Chancery, argued and determined in the Supreme 
Court of Illinois. By Norman L. Freeman. Vol. XLIV. Containing the 
remaining cases decided at the April Term, 1867, and a part of those decided 
at the June Term, 1867. Chicago: E. B. Myers & Company. 1869. 


WE use this volume in making up our quarterly digest, but wish to note here 
one or two curious cases. 

In Cumins v. Wood, p. 416, the court held, that, in the case of a bailment for 
hire, where the property bailed is returned in a damaged condition, the burden 
of proof is on the bailee to show that the damage was not caused by his own 
negligence. The court had previously laid down the same rule in the case of a 
gratuitous bailee in Bennett v. O’Brien, 37 Ill. 250. There is much conflict in 
the authorities which are collected in the argument of the counsel for the bailee. 
The court rest their decision on what we conceive to be the only maintainable 
ground that the proof of the facts lies particularly in the bailee’s knowledge. The 
attempt to place it on any other ground, as in Cass v. Boston §& Lowell R. R. 
Co., 14 All. 448, seems to us to lead to inextricable confusion. 

In Humphrey v. Clement, p. 299, the court held that a contract payable ‘in 
gold” is discharged by payment in legal tender notes, and that the rule is the 
same in a bill for specific performance as in a suit at law. A like decision was 
made in Massachusetts in Howe v. Nickerson, 14 All. 400. All this is of course 
upset by Bronson v. Rodes, 7 Wallace, 229; but, perhaps, the profession are 
hardly prepared to admit that the weight of reasoning as of authority is with the 
United States Court. 

The plaintiff wrote to the defendant: ‘‘Inclosed please find twenty dollars, 
for which please use your influence to get me nominated for police court clerk ; 
if I get the nomination, call on me for twenty more.” The defendant pocketed 
the money, but used his influence against the plaintiff, whereupon the latter 
brought suit to recover the twenty dollars. But the court said, ‘‘ We must leave 
these parties as we find them.” — Liness v. Hesing, p. 113. 
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The great case in the volume is Johnson v. Jones, p. 142. The plaintiff brought 
an action of trespass against the defendant, the United States Marshal, and alleged 
that he had been arrested by the defendant in Illinois, carried to Fort Lafayette, 
afterwards to Fort Delaware, and there imprisoned. The plaintiff was an active 
member of the Knights of the Golden Circle. The defendant relied on the au- 
thority of the President under which he had acted, and also on the Acts of Indem- 
nity passed by Congress, March 3, 1863, and May 11, 1866. The court held, 
that these furnished no defence. The opinion is dignified, and worthy of the 
importance of the question at issue. On the main points the court were unan- 
imous. But the majority of the court held, that the plaintiff could show the 
authority under which he acted in mitigation of damages as rebutting the pre- 
sumption of malice ; while Mr. Justice Breese dissented, holding that evidence of 
the authority, such authority not being a justification, was inadmissible. 

We notice by the table at the head of the reports, that the term for which Mr. 
Chief Justice Walker was elected having expired, he was re-elected, and took his 
seat on the court at the foot of the bench as junior justice. This, we must say, 
appears to us an unseemly custom. 

The Chicago Legal News, in its notice of the present volume, has instituted 
a rather cruel research into the proportion of cases affirmed to cases reversed, 
with the surprising result that there are seventy-three of the latter to only forty- 
five of the former; it gives the names of the judges from whom appeals have 
been taken, with the fate that has befallen the decisions of each. One unfortunate 
man appears to have had seven cases reversed to one affirmed. Of a truth, the 
inferior judiciary of Illinois would seem susceptible of improvement. 


Reports of Cases in Law and Equity, determined in the Supreme Court of the State 
of Iowa. By Epwarpv H. Srizes. Vol. IV. Being Vol. XXV. of the 
Series. Ottumwa: 1869. 


Tuts volume of decisions contains an unusually large number of interesting 
cases; we here remark upon a few of the questions argued and determined. 

In Francis vy. Dubuque § Sioux City R. R. Co., p.60, the case was this: <A rail- 
road company received goods to carry to A., where the consignee resided. The 
goods arrived at A. at the proper time, about 8 o'clock, p.m. The consignee 
was not there to receive them, nor was he notified of their arrival, and the goods 
were unloaded, placed in the company’s warehouse, separated and made ready 
for delivery. During the night the warehouse, with its contents, was burned. 
Held, that the company were not liable as common carriers. The court, in their 
opinion, refer to the leading cases in which similar questions have arisen. There 
is an irreconcilable conflict in them, though the weight of authority seems to 
support the ruling in the principal case. 

In State v. Felter, p. 67, the vexed question of the test of the insanity which 
relieves from criminal responsibility came before the court. Dillon, C.J., in 
delivering the opinion, says, ‘* Perhaps the profession of law has not fully kept 
pace with that of medicine on the subject of insanity. . . . The jury, in sub- 
stance, should be told that if the defendant’s act in taking the life of his wife 
was caused by mental disease or unsoundness, which dethroned his reason and 
judgment with respect to that act, which destroyed his power rationally to com- 
prehend the nature and consequences of that act, and which, overpowering his 
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will, irresistibly forced him to its commission, then he is not amenable to legal 
punishment. But if the jury believe, from all the evidence and circumstances, 
that the defendant was in possession of a rational intellect or sound mind, and 
allowed his passions to escape control, then, though passion may for the time 
being have driven reason from her seat and usurped it, and have urged the de- 
fendant, with a force at the moment irresistible, to desperate acts, he cannot 
claim for such acts the protection of insanity.” 

The courts seem slowly and with natural reluctance coming to accept the 
existence of moral insanity as a fact, and to feel that the old test of the capacity 
to distinguish right from wrong will have to be given up. See the article on the 
Law of Insanity in the present number of the American Law Review, and the 
New Hampshire cases therein referred to. 

In Manderschid vy. City of Dubuque, p. 108, the plaintiff alleged that, while 
driving on the highway, his horses became frightened and ran away, and, without 
his fault, becoming unmanageable, threw him out of the vehicle, and that one of 
the horses stepped into a hole, negligently left in the highway, and was injured. 
The defendants demurred because it appeared that the horses were beyond the 
plaintiff's control, and that he was not exercising due care in their management 
at the time of the injury. The court overruled the demurrer. This decision is 
contrary to Davis v. Dudley, 4 Allen, 557, on which the court comment at length 
and severely, declaring it inconsistent with the earlier Massachusetts cases of 
Palmer v. Andover, 2 Cush. 600, and Howard v. North Bridgewater, 16 Pick. 
189. 

The Revised Code of Iowa, § 2201, provides that no mortgage of personal 
property, where the mortgagor remains in possession, ‘‘is valid against existing 
creditors or subsequent purchasers without notice,” unless recorded. In Allen v. 
McCalla, p. 464, the court held, that the words ‘‘ without notice” applied to 
creditors as well as purchasers. The constituents of actual and constructive 
notice are fully discussed in the arguments and opinion. 

In Boardman v. Thompson, p. 487, a contract between an attorney and his 
client that for prosecuting a certain case the attorney should have a quarter of 
the amount claimed, if recovered, or if the client settled the case without the 
attorney’s consent; and that the attorney should advance all sums necessary for 
expenses and costs, and should be reimbursed therefor out of the amount recov- 
ered, is champertous, and will not be enforced, though there is no express statute 
in Iowa against champerty. The opinion of Mr. Justice Wright is elaborate and 
instructive. 

-In Franklin v. Twogood, p. 520, a note was transferred before maturity, not by 
indorsement, but by a separate instrument; the court held, that the transferee 
took subject to all equities. The note was executed and the transfer made in 
Wisconsin, and evidence was offered to show that the Supreme Court of Wiscon- 
sin had decided that under such transfer the note passed free from equities. It was 
not pretended that there was any statute or local custom in Wisconsin affecting 
the question, and the Wisconsin decisions professed to expound what was the 
doctrine of the general law merchant on the subject. Held, that the evidence 
was inadmissible. The case was twice argued, and the court gives its decision 
with great confidence, yet we cannot but feel great doubt as to its correctness. 
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Reports of Cases at Law argued and determined in the Court of Appeals and Court 
of Errors of South Carolina, Vol. XV. From November, 1867, to May, 1868, 
inclusive. By J. S. G. Ricuarpson, State Reporter, Columbia, 8. C. 1869. 
Id. Cases at Equity from January, 1868, to May, 1868, inclusive. Vol. XIV. 


Turse volumes conclude the labors of one who has filled the office of official 
reporter of decisions in South Carolina for nearly a quarter of a century, with an 
ability never excelled and rarely equalled. From this time a new reporter will 
report the judgments of a new court. We presume that hereafter the Law and 
Equity decisions will be reported indiscriminately, and as a matter of course 
printed in the same volume; this we do not regret: it will be in conformity with 
the practice of by far the largest number of the States in the Union. Gradually 
the distinctive features between proceedings of courts of law and those of equity 
will be abolished, and they will be simply courts of justice. 

There are several cases of general interest in the volume of Law Reports. 
Fluitt y. Nelson, p. 9, is important to many south of Mason and Dixon’s line; 
it decides that where a debt was contracted before the war, and part-payment made 
during the war in Confederate currency, the creditor is not entitled to have the 
payment reduced to its value in National currency. The State vy. Robertson, p. 
17, is hard on offenders, for it says the court may order a fine paid in gold. 

That a tax by the State on the gross receipts of express companies is not a 
regulation of “commerce among the States,” and therefore not unconstitutional, 
is the substance of So. Express Co. v. Hood, p. 66. 

The court, in The State y. Starling, p. 120, go into a lengthy disquisition 
on Magna Charta, and show that ‘‘due process of law” does not necessarily 
mean presentment of a grand jury, and that as far as misdemeanors are concerned 
the legislature may abolish grand juries. Smith v. Caldwell, p. 365, would seem 
to be directly in the teeth of Silman v. Silman, 2 Hill (S. C.) 416, although the 
court do not overrule that case, but say that its principle is not to be extended. 
Smith v. Caldwell, is not of less weight, from the fact that one judge on the 
Circuit and one in the Court of Appeals were opposed to the other two, a tie. 
Silman vy. Silman decides that when the Statute of Limitations has not run out 
the promise of one of two joint makers of a note will prevent its operation 
against both. This seems to be the settled construction of the rule in South 
Carolina, and it is better not to change it. 

The rights of slaves and their masters in South Carolina, prior to 1865, is dis- 
cussed in an interesting manner in Blakely v. Tisdale, Eq. p. 90. We advise 
its perusal by those who desire correct information on what was at one time the — 
great question of the day. , 


The Bankers’ Common Place Book. Published at the office of the Bankers’ 
Magazine. 1869. 


Tus is a curious mixture, in which the ‘‘ Decisions of the Supreme Judicial 
Court of Massachusetts” appear next to ‘‘ A Magic Square of Squares. From the 
‘Young Folks,’ published by Ticknor and Fields, Boston ;” admonitions ‘‘ to avoid 
discussions across your counter on topics of sectarian theology and party politics,” 
and ‘‘on the duty of constant attendance at church, even though you cannot worship 

, With persons of your own faith,” given by a rural sage of the Poor Richard school, 
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are followed by a ‘‘numismatic dictionary ;” and ‘‘ Banking and Financial Max- 
ims, by Addison” and others, adjoin ‘‘ A Chapter on Young Men,” which though 
but four pages long covers a vast ground, running from Scipio Africanus, through 
Fisher Ames and Lord Byron to Dr. Dwight, ‘‘ whose Conquest of Canaan was 
commenced at 19 and finished at 22,” and who ‘‘at the latter age composed his 
celebrated dissertation on the history, eloquence, and poetry of the Bible, which 
was immediately published and republished in Europe.” 

The book contains an excellent little treatise on the ‘‘Law of Bills of Ex- 
change, by John Barnard Byles.” We do not know whether this was prepared by 
Mr. Justice Byles himself, or whether it has been extracted from his well-known 
treatise by some one else; in either case it is well done. 


The Three Powers of Government. The Origin of the United States; and the 
Status of the Southern States, on the Suppression of the Rebellion. The 
Three Dangers of the Republic. By Jor, Parker. 


Epitors oF THE American Law Review. 


GENTLEMEN, — Do you really think, upon reflection, that your notice of a pam- 
phlet, containing three lectures by me, recently published, is an appropriate one for a 
legal periodical ? 

The lectures profess to contain legal discussions upon, — 

1. The three Powers of Government, with illustrations to show great and unneces- 
sary departures from the principles involved. 

2. The origin of the United States, with an application showing the status of the 
Southern States, controverting the positions of Mr. Loring’s pamphlet on that sub- 
ject, and, by implication, denying the soundness of Mr. Pomeroy’s treatise, which 
aims to become a text-book of Constitutional Law. 

8. The three great Dangers of the Republic, with earnest denunciations, I admit, 
of interested politicians, who, for the gratification of their personal ambition, are 
endangering the existence of the Republic by perverting the Constitution, and, 
through Congress, usurping all the Powers of Government. From the nature of the 
case, this lecture is less exclusively legal than the other two. 

I understand from your notice that you do not agree with me. Very well; Ido 
not object to that. But have I not some reason to “ take an exception,” that, instead 
of a “ Critical Notice,” which shall show my errors and expose my fallacies, if such 
exist, you send out to your readers such a “ Book Notice” as might have been ex- 
pected from some petty partisan newspaper, the editor of which had no comprehension 
of the principles involved, and only understood that the pamphlet did not favor his 
. party. 

The subjects which I have treated are certainly of great interest, of momentous 
significance. The subject-matter of the second lecture involves a very important part 
of constitutional history. If Iam right, and it is truth which makes these lectures 
gloomy, the profession of the law should come up to its duty, and endeavor to save 
the Constitution from subversion by mere party politicians. If I am wrong, unless 
the facts can be controverted, the arguments seem to me to be strong enough to 
deserve an attempt at refutation more extended than can be comprised within two 
inches of one of your pages, and in some other mode than by allegations of hate and 
bitterness and gloom. If there is hate, it is hatred; if bitterness, it is in speaking of 
the danger of the overthrow of our republican government by knaves and fools; if 
gloom, it is because, through the wickedness of some, and the apathy of others, we 
seem to be going to that political destruction, which Mr. Carlyle, in a recent conver- 
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sation with the literary editor of the New York Tribune, compressed into a single 
expressive word, one which, it has been said, is not to be mentioned to ears polite. 
The hate, the bitterness, and the gloom, all tend to one point. 

The allegations respecting the usurpations and corruptions of Congress do not 
appear to be any stronger than those found in an article upon “ Civil Service Reform,” 
contained in the last number of the North American Review. 

If your leisure does not serve to prepare a critical notice, which shall express your 
views respecting the different topics discussed, will you do me the favor to print this let- 
ter, which will serve to give your readers a better notion of my views on the subject ? 

Very respectfully yours, 
JoEL PaRKER. 
CAMBRIDGE, Oct. 23, 1869. 


[We gladly give room to the above letter of Judge Parker. We do not profess 
to give critical reviews of all the books and pamphlets that are sent us, but we 
endeavor to give our readers an idea of their most striking characteristics, 
And, *‘ on reflection,” we still think that we selected the most striking charac- 
teristic of Judge Parker's lectures, The learned writer supposes that we disagree 
with him; on the contrary, we distinctly stated that we did agree with some of his 
theories, and that the lectures were ‘‘ salutary and instructive.” But the substance 
of what Judge Parker says in them has been said before, more or less well, in the 
political and social controversies that have raged during the past few years, and 
are still raging, and therefore what he said, whether we agreed or disagreed with 
it, did not so much impress us; but what we did find interesting, intensely in- 
teresting, was the spirit which pervaded the lectures. For it proved how un- 
mistakable is the difference between sham and real feeling, between the sputter- 
ing blaze to which the politician of the period has accustomed us, and the seva 
indignatio of the veteran judge who in earlier days held his own so stoutly in 
Kittredge v. Emerson. — Eps. Am. Law Rev.] 


The Law Reports. Digest of Cases decided in the House of Lords, Privy Coun- 
cil, and the Superior Courts of Common Law and Equity and in the Admiralty 
and Ecclesiastical Courts, and the Courts for Probate, Divorce, and Matrimo- 
nial Causes, and for Crown Cases Reserved. From the Commencement of 
Michaelmas Term, 1865, to the End of the Sittings after Trinity Term, 1868. 
London: Printed for the Council of Law Reporting. 1869. 


Tue Council of Law Reporting have increased the debt under which the pro- 
fession already is to them by the publication of this elaborate digest of the 
Decisions of the English courts during a period of three years. It comprises the 
cases included in the following volumes of the Law Reports, which are indicated 
by the usual abbreviations: 1-3 Ch.; 1-6 Eq.; 1-3 Q. B; 1-3 C. P.; 1-3 Ex.; 
1-3 H. L.; 1 P. C. (and Part 1 of vol. 2); 1 A. & E. (and Part 1 of vol. 2); 1C. 
C. (8 parts); 1 P. & D. (3 parts); 1 H.L. Se. (3 parts). In all 23 volumes and 
11 parts. The cases are arranged under somewhat different headings than are 


usual in American Digests, but a full system of cross-references makes the con- 
tents easily accessible. ? 


The United States Bankrupt Law, approved March 2, 1867 (Amended July 27, 
1868), with a full Index. New York: Baker, Voorhis, & Company. 1869. 


One of the numerous reprints of the Bankrupt Law. 
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The Law Magazine and Law Review, a Quarterly Journal of Jurisprudence, for 
November, 1869. London: Butterworths. 


Tuts number has less matter interesting to cis-Atlantic readers than is usual. 
A short paper on Naturalization and Allegiance is perhaps the most so. 


The Western Jurist. For August and October. 
In the latter number is a good article of Punitive Damages. 

The American Law Register. For September, October, and November. 
In the November number is an article on Carriers by Water. 


Bench and Bar. October. 


Contarns articles on ‘Shall we punish murder?” and “Lord Thurlow; ” 
also Book Reviews and a Summary. 


The American Law Times. For September, October, and November. 1869. 
The Internal Revenue Record and Customs Journal. New York. 

The Bankrupt Register. New York. 

The Legal Gazette. Philadelphia. 

_ The Legal Intelligencer. Philadelphia. 

The Pittsburgh Legal Journal. 

The Chicago Legal News. 


We have received the first volume of this enterprising and excellent paper, 
comprising the numbers from October, 1868, to October, 1869, substantially 
bound, and furnished with an index, which much increases its value for refer- 
ence. 


The Daily Law Transcript. Baltimore. 
The New York Daily Law Transcript. 
The Canada Law Journal. Toronto. 


The Lower Canada Jurist. Collection de Décisions du Bas Canada. July and 
August. 
The Law Times. London. 

The Solicitors’ Journal and Reporter. London. 


Too late for notice in this number, we have received Illinois Reports, Vols. 
45 & 46; Indiana Reports, Vol. 30; reprints of Hughes’, Sneed’s, and Hardin's 
(Kentucky) Reports; The Proceedings in the matter of the Bench and Bar of 
North Carolina; The trial of Dr. Paul Schoeppe, and Mr. Bemis’ pamphlet on 
Mr. Reverdy Johnson. 
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Powell on the Law of Evidence. 12mo, cloth, 16s. London. 
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Shelford’s Law of Railways. New edition. 2 vols., 8vo, sheep, $25.00. Butter- 
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Sneed’s Printed Decisions, (Kentucky). 1801-1805. Second edition. 8vo, sheep, 
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Statutes ; a Collection of the Public General Statutes, passed in 32d and 38d years of 
Queen Victoria. 1867-9. Royal 8vo, boards, lls. 6d. Eyre & Spottiswood, 
London. 

Taylor’s Treatise on the American Law of Landlord and Tenant. Fifth edition, 
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Vermont Reports. Vol. 41. By W. G. Veazey. 8vo, sheep, $4.50. J. & J. M. 
Poland, Montpelier. 
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SUMMARY OF EVENTS. 


UNITED STATES. 


New ApporntmMents. — The following nominations have been sent into the 
Senate by the President: at the time of writing this Mr. Stanton has been 
confirmed, the others have not. 


Associate Justices of the Supreme Court. 


Rockwoop Hoar, of Massachusetts. 
Epwin M. Stanton, of Pennsylvania. 


Circuit Judges. 
1st Circuit. Grorce F. of Maine. 
2d Circuit. Lewis B. Wooprurr, of New York. 
3d Circuit. Witt1am McKennan, of Pennsylvania. 
4th Circuit. Grorcr H. Pearce, of Maryland. 
5th Circuit. Wrus114Mm B. Woops, of Alabama. 
6th Circuit. S. L. Witney, of Michigan. 
7th Circuit. Tuomas Drummonn, of Illinois. 
8th Circuit. Joun F. Ditton, of Iowa. 
9th Circuit. Lorenzo Sawyer, of California. 


Mr. Stanton takes the place of Judge Grier who retires at the age of seventy- 
four from the Bench to which he was appointed in 1846. The late date at which 
his resignation and the appointments to the Supreme Court and the Circuit 
Courts have taken place, prevents us from commenting on them as we would 
wish, 

The confirmation of Judge Hoar, and of the Circuit Judges, seems to hang. 
fire. The appointments, as a whole, are excellent, some of them probably the 
very best that could be made; we trust the President will stand by them, and if 
the Bench is to be kept as the reward of political partisanship or personal truck- 
ling, let the responsibility of it rest on the Senate and not on him. 


Supreme Court. — Several highly important decisions have recently been 
rendered by the court. We regret that the small limits into which the Summary 
has to be compressed prevents our noticing more of them at length. 


Case, C. J. — Thorington v. Smyth. This is a bill in equity for the enforce- 
ment of a vendor’s lien. It is not denied that Smyth and Hartley purchased 
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Thorington’s land, or that they executed to him their promissory note for part of the 
purchase-money, as set forth in his bill; or that, if there was nothing more in 
the case, he would be entitled to a decree for the amount of the note and interest, 
and for the sale of the land to satisfy the debt. But it is insisted, by way of defence, 
that the negotiation for the purchase of the land took place, and that the note in 
controversy, payable one day after date, was made at Montgomery, in the State of 
Alabama, where all the parties resided, in November, 1864, at which time the authority 
of the United States was excluded from that portion of the State, and the only cur- 
rency in use consisted of Confederate treasury notes, issued and put in circulation 
by the persons exercising the ruling power of the States in rebellion, known as the 
Confederate Government. It was also insisted, that the land purchased was worth 
no more than three thousand dollars in lawful money ; that the contract price was 
forty-five thousand dollars; that this price, by the agreement of the parties, was to be 
paid in Confederate notes; that thirty-five thousand dollars were actually paid in 
these notes ; and that the note given for the remaining ten thousand dollars was to 
be discharged in the same manner; and it is claimed, on this state of facts, that the 
vendor is entitled to no relief in a court of the United States. And this claim was 
sustained in the court below, and the bill was dismissed. The questions before us 
upon appeal are these : — 

1. Can a contract for the payment of Confederate notes, made during the late 
Rebellion, between parties residing within the so-called Confederate States, be en- 
forced at all in the courts of the United States ? 

2. Can evidence be received to prove that 4 promise expressed to be for the pay- 
ment of dollars was, in fact, made for the payment of any other than lawful dollars of 
the United States? 

8. Does the evidence in the record establish the fact that the note for ten thousand 
dollars was to be paid, by agreement of the parties, in Confederate notes ? 

The first question is by no means free from difficulty. It cannot be questioned that 
the Confederate notes were used in furtherance of an unlawful attempt to overthrow the 
Government of the United States by insurrectionary force. Nor is it a doubtful prin- 
ciple of law that no contracts made in aid of such an attempt can be enforced through 
the courts of the country whose government is thus assailed. But was the contract of 
the parties to this suit a contract of that character? Can it be fairly described as a 
contract in aid of the rebellion? In examining this question, the state of that part of 
the country in which it was made must be considered. It is familiar history that, 
early in 1861, the authorities of seven States, supported, as was alleged, by popular 
majorities, combined for the overthrow of the National Union, and for the establish- 
ment, within its boundaries, of a separate and independent confederation. A governmen- 
tal organization, representing three States, was established at Montgomery, in Alabama, 

-first under a provisional constitution and afterwards under a constitution intended to be 
permanent. In the course of a few months four other States acceded to this confeder- 
ation, and the seat of the central authority was transferred to Richmond in Virginia. 
It was by the central authority thus organized, and under its direction, that the civil 
war was carried on upon a vast scale against the Government of the United States for 
more than four years. Its power was recognized as supreme in nearly the whole of 
the territory of the States confederated. It was the actual government of all the in- 
surgent States, except those portions of them protected from its control by the pres- 
ence of the armed forces of the National Government. What was the precise character 
of this government in contemplation of law? It is difficult to define it with exactness. 
Any definition that may be given may not improbably be found to require limitation 
and qualification. But the general principles of law relating to de facto government 


882 SUMMARY OF EVENTS. 


will, we think, conduct us to a conclusion sufficiently accurate. There are several de- 
grees of what is called de facto government. Sucha government, in its highest degree, 
assumes a character very closely resembling that of a lawful government. This is 
when the usurping government expels the regular authorities from their customary 
seats and functions and establishes itself in their place, and so becomes the actual gov- 
ernment of a country. The distinguishing characteristic of such a government is, that 
adherents to it in war against the government de jure do not incur the penalties of 
treason ; and, under certain limitations, obligations, assumed by it in behalf of the 
country, or otherwise, will, in general, be respected by the government de jure when 
restored. Examples of this description of government de facto are found in English 
history. The Statute 11 of Henry the Seventh, c. 1, relieves from penalties for 
treason all persons who in defence of the king for the time being, wage war against 
those who endeavor to subvert his authority by force of arms, though warranted in so 
doing by the lawful monarch (4 Bl. Com. 77). But this is where the usurper obtains 
actual possession of the royal authority of the kingdom ; not when he has succeeded 
only in establishing his power over particular localities. Being in such possession, al- 
legiance is due to him as king de facto. Another example may be found in the govern- 
ment of England under the Commonwealth, first by Parliament, and afterwards by 
Cromwell as Protector. It was not, in the contemplation of law, a government de jure, 
but it was a government de facto in the most absolute sense. It made laws, treaties, 
and conquests, which remained the laws, treaties, and conquests of England after the 
restoration. The better opinion is that acts done in obedience to this government 
could not be justly regarded as treasonable, though in hostility to the king de jure. 
Such acts were protected from criminal prosecution by the spirit, if not the letter, of 
the statute of Henry the Seventh. It was held otherwise by the judges by whom Sir 
Henry Vane was tried for treason (6 State Trials, 119) in the year following the res- 
toration. But such a judgment in such a time has little authority. It is very certain 
that the Confederate government was never acknowledged by the United States as a 
de facto government in thissense. Nor was it acknowledged as such by other powers. 
No treaties were made by it ; no obligations of a national character were created by it, 
binding on its dissolution on the States which it represented, oron the National Govern- 
ment. From a very early period of the civil war to its close, it was regarded as simply 
the military representative of the insurrection against the authority of the United 
States. But there is another description of government, called also by publicists a 
government de facto, but which might, perhaps, be more aptly denominated a govern- 
ment of paramount force. Its distinguishing characteristics are, (1) that its existence 
is maintained by active military power within the territories and against the rightful 
authority of an established and lawful government, and (2) that, while it exists, it 
must necessarily be obeyed in civil matters by private citizens, who, by acts of obedi- 
ence, rendered in submission to such force, do not become responsible as wrong-doers . 
for these acts, though not warranted by the laws of the rightful government. Actual 
governments of this sort are established over districts differing greatly in extent and 
conditions. They are usually administered directly by military authority, but they 
may be administered also by civil authority, supported more or less directly by military 
force. One example of this sort of government is found in the case of Castine, in 
Maine, reduced to British possession during the war of 1812. From the first of Sep- 
tember, 1814, to the ratification of the treaty of peace in 1815, according to the judg- 
ment of the court in United States v. Rice (4 Wheat. 253), “the British government, 
exercised all civil and military authority over the place. The authority of the United 
States over the territory was suspended, and the laws of the United States could no 
longer be rightfully enforced there, or be obligatory upon the inhabitants who remained 
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and submitted to the conqueror. By the surrender the inhabitants passed under a 
temporary allegiance to the British government, and were bound by such laws, and 
such only, as it chose to recognize and impose.” It is not to be inferred from this 
that the obligations of the people of Castine, as citizens of the United States, were ab- 
rogated. They were suspended merely by the presence, and only during the presence, 
of the paramount force. A like example is found in the case of Tampico, occupied 
during the war with Mexico by the troops of the United States. It was determined 
by this court in Fleming v. Page (9 How. 606), that although Tampico did not become 
a part of the United States in consequence of that occupation, still, having come, 
together with the whole State of Tamaulipas, of which it was part, into the exclusive 
possession of the national forces, it must be regarded and respected by other nations as 
the territory of the United States. These were cases of temporary possession of ter- 
ritory by lawful and regular governments at war with the country of which the terri- 
tory so possessed was part. The central government, established for the insurgent 
States, differed from the temporary governments at Castine and Tampico, in the cir- 
cumstance that its authority did not originate in lawful acts of regular war; but it was 
not on that account less actual or less supreme. And we think it must be classed among 
the governments of which these are examples. It is to be observed that the rights 
and obligations of a belligerent were conceded to it in its military character very soon 
after the war began from motives of humanity and expediency, by the United States. 
The whole territory controlled by it was thereafter, held to be enemies’ territory, and 
the inhabitants of that territory were held, in most respects, for enemies. To the 
extent, then, of actual supremacy, however unlawfully gained, in all matters of govern- 
ment within its military lines, the power of the insurgent government cannot be ques- 
tioned. That supremacy would not justify acts of hostility to the United States. 
How far it should excuse them must be left to the lawful government upon the re-es- 
tablishment of its authority. But it made civil obedience to its authority not only a 
necessity, but a duty. Without such obedience, civil order was impossible. It was, 
by this government, exercising its power through an immense territory, that the Con- 
federate notes were issued early in the war, and these notes, in a short time, became 
almost exclusively the currency of the insurgent States. As contracts in themselves, 
in the contingency of successful revolution, these notes were nullities, for except in 
that event there could be no payer. They bore, indeed, this character upon their face, 
for they were made payable only “ after the ratifications of a treaty of peace between 
the Confederate States and the United States of America.” While the war lasted, 
however, they had a certain contingent value, and were used as money in nearly 
all the business transactions of many millions of people. They must be regarded, 
therefore, as a currency imposed on the community by irresistible force. It seems to 
follow, as a necessary consequence from the actual supremacy of the insurgent govern- 
ment, as a belligerent, within the territory where it circulated, and the necessity of 
civil obedience on the part of all who remained in it, that this currency must be 
regarded in courts of law in the same light as if it had been issued by a foreign govern- 
ment, temporarily occupying a part of the territory of the United States. Contracts 
stipulating for payments in that currency cannot be regarded as made in aid of the 
foreign invasion in the one case, or of the domestic insurrection in the other. They 
have no necessary relation to the hostile government, whether invading or insurgent ; 
they are transactions in the ordinary course of civil society, and though they may in- 
directly and remotely promote the ends of the unlawful government, are without blame 
except when proved to have been entered into with actual intent to further the in- 
vasion or insurrection. We cannot doubt that such contracts should be enforced in the 
courts of the United States, after the restoration of peace, to the extent of their just 
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obligation. The first question, therefore, must receive an affirmative answer. The 
second question, whether evidence can be received to prove that a promise made in one 
of the insurgent States, and expressed to be for the payment of dollars, without quali- 
fying words, was, in fact, made for the payment of any other than lawful dollars of the 
United States, is next to be considered. It is quite clear that a contract to pay dollars, 
made between citizens of any State of the Union maintaining its constitutional rela- 
tions with the National Government, is a contract to pay lawful money of the United 
States, and cannot be modified or explained by parol evidence. But it is equally 
clear, if any other country’s coins or notes denominated dollars should be authorized, 
of different value from the coins or notes which are current here under that name, 
that in a suit upon a contract to pay dollars, made in that country, evidence should be 
admitted to prove what kind of dollars were intended, and if it should turn out that 
foreign dollars were meant, to prove their equivalent value in lawful money of the 
United States. Such evidence does not modify or alter the contract. It simply ex- 
plains an ambiguity, which, under the general rules of evidence, may be removed by 
parol evidence. We have already seen that the people of the insurgent States, under 
the Confederate government, were, in legal contemplation, substantially in the same 
condition as inhabitants of districts of a country occupied and controlled by an invad- 
ing belligerent. The rules which would apply in the former case, would apply in 
the latter, and, as in the former case, the people must be regarded as subjects of a 
foreign power, and contracts among them be interpreted and enforced with reference 
to the laws imposed by the conqueror; so in the latter case the inhabitants must be 
regarded as under the authority of the insurgent belligerent power, actually established 
as the government of the country, and contracts made with them must be interpreted 
and enforced with reference to the condition of things created by the acts of the gov- 
erning power. It is said, indeed, that under the insurgent government the word dol- 
lar had the same meaning as under the Government of the United States; that the 
Confederate notes were never made a legal tender, and therefore that no evidence can 
be received to show any other meaning of the word when used in a contract. Butit must 
be remembered that the whole condition of things in the insurgent States was matter 
of fact rather than matter of law ; and as matter of fact, these notes, payable at a future 
and contingent day, which has not arrived and can never arrive, were forced into cir- 
culation as dollars, if not directly by the legislation, yet indirectly and quite as effect- 
ively by the acts, of the insurgent government. Considered in themselves, and in the 
light of subsequent events, these notes had no real value, but they were made cur- 
rent as dollars by irresistible force. They were the only measure of value which the 
people had, and their use was a matter of almost absolute necessity. And this gave 
them a sort of value, insignificant and precarious enough, it is true, but always hav- 
ing a sufficiently definite relation to gold and silver, the universal measures of value 
so that it was always easy to ascertain how much gold and silver was the real equiva- 
lent of a sum expressed in this currency. In the light of these facts, it seems hardly 
less than absurd to say that these dollars must be regarded as identical in kind and 
value with the dollars which constitute the money of the United States. We cannot 
shut our eyes to the fact that they were essentially different in both respects, and it 
seems to us that no rule of evidence properly understood requires us to refuse, under the 
circumstances, to admit proof of the sense in which the word dollar was actually used 
in the contract before us. Our answer to the second question is, therefore, also in the 
affirmative. We are clearly of the opinion that such evidence must be received in 
respect to such contracts in order that justice may be done between the parties, and 
that the party entitled to be paid in these Confederate dollars can only receive their 
actual value, at the time and place of the contract, in lawful money of the United States. 
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We do not think it necessary to go into a detailed examination of the evidence in the 
record in order to vindicate our answer to the third question. It is enough to say that 
it has left no doubt in our minds that the note for ten thousand dollars, to enforce the 
payment of which suit was brought in the Circuit Court, was to be paid by agreement 
of the parties in Confederate notes. It follows that the judgment of the Circuit Court 
must be reversed, and the cause remanded for new trial, in conformity with this 
opinion. 

Tue Yercer Case.— We will endeavor, as briefly as we can, to give an 
account of this case. The Constitution provides that the Supreme Court shall 
in all cases to which the judicial power of the United States extends (with 
certain immaterial exceptions) have appellate jurisdiction, with such exceptions 
and under such regulations as Congress shall make. Congress, by Act of Sept. 
24, 1789, § 14, enacted that all the United States courts should have power to 
issue writs of habeas corpus and all other writs, not specially provided by statute, 
which might be necessary for the exercise of their respective jurisdiction and 
agreeable to the principles and usages of law. 

On Feb. 5, 1867, Congress passed an act purporting to be in amendment of 
the Act of Sept. 24, 1789, in which there is given in terms an appeal in cases of 
habeas corpus from the Circuit Courts to the Supreme Court. Under this act a 
writ of habeas corpus only was necessary ; while under the act of 1789 a writ of 
certiorari was also necessary to bring the case up. 

After the passage of the act of 1867 one McCardle, who had been tried by a 
military commission and was held in confinement by military authority under the 
Reconstruction Acts, petitioned the Circuit Court for the District of Mississippi 
for a writ of habeas corpus. The court refused the writ, and McCardle appealed 
to the Supreme Court. But now Congress, having become afraid that the Supreme 
Court would order McCardle’s discharge on the ground that the Reconstruction 
Acts were unconstitutional, blocked McCardle’s wheels, and after his appeal 
had been argued before the Supreme Court, passed an act on March 27, 1868, 
which repealed so much of the Act of Feb. 5, 1867, as gave an appeal from the 
Circuit Court to the Supreme Court. Now as it is admitted that the appellate 
jurisdiction of the Supreme Court over any matter or class of cases can be taken 
away by Congress, of course McCardle’s appeal, because it depended on the Act 
Feb. 5, 1867, inasmuch as there was no writ of certiorari, fell to the ground. — 
Ex parte McCardle, 7 Wall. 506. 

Now one Yerger, detained under circumstances similar to those in which 

McCardle found himself, brings his appeal from a decision of the Circuit Court 
’ refusing him a writ of habeas corpus, but he proceeds by way of petition for a 
writ of habeas corpus and also for a writ of certiorari; and the Supreme Court. 
after full argument, decide that their powers under the Act of 1789 are not 
affected by the repeal of the Statute of 1867, and that they have jurisdiction to 
entertain the appeal. And so the case now stands. 

The whole history of the McCardle and Yerger cases furnishes much matter for 
thought. But we have not left ourselves space to comment on it as we would 
wish, and must postpone to our next number what we have to say on the 
matter, We give the opinion of the Court below. 


Cuase, C.J. Upon the prayer of the petitioner, addressed to the Circuit Court 
of the United States for the Southern District of Mississippi, a writ of habeas corpus 
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was directed to certain military officers holding the petitioner in custody, commanding 
them to produce his body and abide the order of the court. 

In obedience to this writ, the petitioner was brought into court by Major General 
R. S. Granger, who made his return in due form, certifying the cause of detention to 
be that the petitioner had been arrested, and was held for trial, upon a charge of mur- 
der, by a military commission, under the Act of Congress of the 2d of March, 1867, to 
provide for the more efficient government of the rebel States. 

Upon this return, the petitioner was ordered into custody of the marshal, and the 
court proceeded to hear argument. It was admitted that the petitioner was a private 
citizen of the State of Mississippi; that he was being tried by a military commission 
without a jury, and without presentment or indictment by a grand jury; and that 
he was not, and never had been, connected with the army or navy of the United 
States, or with the militia in active service in time of war or invasion. 

Upon this case the Circuit Court adjudged that the imprisonment of the petitioner 
was lawful, and passed an order that the writ of habeas corpus be dismissed, and that 
the prisoner be remanded to the custody of, the military officer by whom he had been 
brought into court, to be held and detained for the purposes and to answer the charges 
set forth in the return. 

To obtain the reversal of this order and relief from imprisonment, the petitioner 
now asks for a writ of certiorari to bring here for review the proceedings of the Circuit 
Court, and for a writ of habeas corpus to be issued =e the authority of this court 
to the officer to whose custody he was remanded. 

Upon the suggestion of the Attorney General, made in view of the importance of 
the questions which will probably arise if the case is brought to a hearing, we have 
heard preliminary arguments upon the jurisdiction of the court to issue the writ 
prayed for, and have carefully considered the reasonings which have been addressed 
tous. This argument, by the direction of the court, was confined to the single point 
of jurisdiction, and I am now to state the conclusions to which we have come. 

The general question of jurisdiction in this case resolves itself necessarily into two 
narrower questions: Has the court jurisdiction, in a case like the present, to inquire 
into the cause of detention alleged to be unlawful, and to give relief if the detention 
be found to be in fact unlawful, by the writ of habeas corpus, under the Judiciary Act 
of 1789? If, under that act, the court possessed this jurisdiction, has it been taken 
away by the 2d section of the Act of March 27, 1868, 15 U. S. Stat. 44, repealing so 
much of the Act of February 5, 1867, 14 U. S. Stat. 385, as authorizes appeals from Cir- 
cuit Courts to the Supreme Court? Neither of these questions is now here for the first 
time. The first has, on several occasions, received very full consideration and very 
deliberate judgment. A cause so important as that which now invokes the action of 
the court seems, however, to justify a reconsideration of the grounds upon which its 
jurisdiction has been hitherto maintained. 

The great writ of habeas corpus has been for centuries esteemed the best and only 
sufficient defence of personal freedom. In England, after a long struggle, it was finally 
guaranteed by the famous Habeas Corpus Act of May 29, 1679, 3 Hallam’s Con- 
stitutional History, 19, for the better securing of the liberty of the subject, which, 
as Blackstone says, is frequently considered as another Magna Charta, 3 Black- 
stone’s Commentaries, 135. It was brought to America by the colonists, and 
claimed as among the immemorial rights descended to them from their ancestors. 

Naturally, therefore, when the confederated colonies became United States, and the 
formation of a common government engaged their deliberations in convention, this 
great writ found permanent sanction in the Constitution. This sanction is in these 
words: “The privilege of the writ of habeas corpus shall not be suspended unless 
when, in cases of rebellion or invasion, the public safety may require it.” 
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The terms of this provision necessarily imply judicial action. In England, all the 
higher courts were open to applicants for the writ, and it is hardly supposable 
that, under the new government, founded on more liberal ideas and principles, any 
court would be intentionally closed to them. 

We find, accordingly, that the first Congress under the Constitution, after defining 
by various sections of the Act of September 24, 1789, the jurisdiction of the district 
courts, the circuit courts, and the Supreme Court in other cases, proceeded, in the 
14th seetion, to enact that all the before-mentioned courts of the United States shall 
have power to issue writs of scire fucias, habeas corpus, and all other writs, not spe- 
cially provided by statute, which may be necessary for the exercise of their respective 
jurisdictions, and agreeable to the principles and usages of law, 1 U.S. Stat. 80. In 
the same section it was further provided that either of the justices of the Supreme 
Court, as well as the judges of the district courts, shall have power to grant writs of 
habeas corpus for the purpose of an inquiry into the cause of commitment ; provided 
that writs of habeas corpus shall in no ease extend to prisoners in jail, unless they are 
in custody under or by color of the authority of the United States, or are committed 
for trial before some court of the same, or are necessary to be brought into court to 
testify. 

That this court is one of the courts to which the power to issue writs of habeas 
corpus is expressly given by the terms of this section, has never been questioned. It 
would have been indeed a remarkable anomaly, if this court, ordained by the Con- 
stitution for the exercise, in the United States, of the most important powers in 
civil cases, of all the highest courts in England, had been denied, under a Constitution 
which absolutely prohibits the suspension of the writ, except under extraordinary 
exigencies, that power in cases of alleged unlawful restraint which the Habeas Corpus 
Act of Charles II. expressly declared these courts to possess. 

But the power vested in this court is, in an important particular, unlike that pos- 
sessed by the English courts. The jurisdiction of this court is confined by the 
Constitution, and is appellate, whereas that of the English courts, though declared 
and defined by statutes, is derived from common law, and is original. 

The judicial power of the United States extends to all cases in law and equity 
arising under the Constitution and laws of the United States, and treaties made under 
their authority, and to large classes of cases determined by the character of the parties 
or the nature of the controversy. 

That part of this judicial power vested in this court is defined by the Constitution 
in these words : “In all cases affecting ambassadors, other public ministers and con- 
suls, and those to which a State shall be a party, the Supreme Court shall have 
original jurisdiction. In all the other cases before mentioned, the Supreme Court 
shall have appellate jurisdiction, both as to law and fact, with such exceptions and 
under such regulations as the Congress shall make.” 

If the question were a new one, it would perhaps deserve inquiry, whether Con- 
gress might not, under the power to make exceptions from this appellate jurisdiction, 
extend the original jurisdiction to other cases than those expressly enumerated in the 
Constitution, and especially in view of the constitutional guaranty of the writ of 
habeas corpus to cases arising upon petition for that writ. But in the case of Mar- 
bury v. Madison, 1 Cr. 187, it was determined, upon full consideration, that the power 
to issue writs of mandamus, given this court by the 13th section of the Judiciary 
Act, is, under the Constitution, an appellate jurisdiction to be exercised only in 
revision of the judicial decisions, and this judgment has ever since been accepted as 


fixing the construction of this part of the Constitution. It was pronounced in 
1803. 
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In 1807 the same construction was given to the provision of the 14th section, re- 
lating to the writ of habeas corpus, in the case of Bollman §- Swartwout, 4 Cr. 75. The 
power to issue the writ had been previously exercised in Hamilton’s Case, in 1795, 
8 Dall. 75, and in Burford’s Case, 8. Cr. 448, in 1806, in neither of which cases does the 
distinction between appellate and original jurisdiction appear to have been made. In 
the case of Bollman § Swartwout, however, the point was brought distinctly before 
thecourt. ‘The nature of the jurisdiction was carefully examined, and it was declared 
to be appellate. The question then determined has not since been drawn into con- 
troversy. The doctrine of the Constitution and of the cases thus far may be summed 
up in these propositions : — 

First. The original jurisdiction of this court cannot be extended by Congress to 
any other cases. 

Second. The appellate jurisdiction of this court, conferred by the Constitution, 
extends to all other cases within the judicial power of the United States. 

Third. This appellate jurisdiction is subject to such exceptions and must be exer- 
cised under such regulations as Congress, in the exercise of its discretion, has made, 
or may see fit to make. 

Fourth. Congress not only has not excepted writs of habeas corpus and mandamus 
from this appellate jurisdiction, but has expressly provided for the exercise of this 
jurisdiction by means of this writ. 


We come, then, to consider the first great question made in the case now before 
us. 

We shall assume, upon the authority of the decisions referred to, what we should 
hold were the question now for the first time presented to us, that in a proper case 
this court, under the Act of 1789, and under all the subsequent acts giving juris- 
diction in cases of habeas corpus, may, in the exercise of its appellate power, revise 
the decisions of inferior courts of the United States, and relieve from unlawful 
imprisonment, authorized by them, except in cases within some limitation of the 
jurisdiction by Congress. 

It remains to inquire whether the case before us is a proper one for such inter- 
pretation. Is it within any such limitation? In other words, can this court inquire 
into the lawfulness of detention, and relieve from it, if found unlawful, when the 
detention complained of is not by civil authority under commitment made by an 
inferior court, for trial in a civil court, but by a military tribunal, after an examination 
into the cause of detention by the inferior courts, resulting in an order remanding the 
prisoner to custody ? 

It was insisted, in argument, that to bring a case within the appellate jurisdiction 
of this court, in the sense requisite to enable it to award the writ of habeas corpus 
under the Judiciary Act, it is necessary that the commitment should appear to have 
been by a tribunal whose decisions are subject to revision by this court. This propo- 
sition seems to assert not only that the decision to be revised upon habeas corpus, 
must have been made by a court of the United States, subject to the ordinary 
appellate jurisdiction of this court; but, that having been so made, it must have 
resulted in an order of commitment to civil authority, subject to the control of the 
court making it. The first branch of this proposition has certainly some support 
in Metzger’s Case, 5 How. 176, in which it was held that an order of commitment made 
by a district judge at chambers cannot be revised here by habeas corpus. This 
case, as was observed by Mr. Justice Nelson, in Kaine’s Case, 14 How. 108, stands 
alone ; and it may admit of question, whether it can be entirely reconciled with the 
proposition, which was regarded as established upon principle and authority, that 

the appellate jurisdiction by habeas corpus extends to all cases of commitment by the 
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judicial authority of the United States not excepted from it by Congress. But it is 
unnecessary to enter upon this inquiry here. The action which we are asked to 
revise was that of a tribunal whose decisions are subject to revision by this court 
in ordinary modes. We need consider, therefore, only the second branch of the 
proposition, namely, that the action of the inferior court must have resulted in a 
commitment for trial in a civil court, and the inference drawn from it, that no relief 
can be had by habeas corpus from imprisonment under military authority to which the 
petitioner may have been remanded by such a court. This proposition certainly is not 
supported by authority. In Kaine’s Case all the judges, except one, asserted directly 
or indirectly the jurisdiction of this court to give relief in a case where the detention 
was by order of a United States commissioner. 

The lawfulness of the detention had been examined by the Circuit Court for the 
Southern District of New York upon a writ of habeas corpus, and the court had dis- 
missed the writ, and remanded the prisoner to custody. In this court relief was 
denied on the merits, but the jurisdiction was questioned by one judge only, and it 
is difficult to find any substantial ground upon which jurisdiction in that case can be 


affirmed, and denied in this. In Wedls’s Case, 18 How. 307, the petitioner was confined. 


in the penitentiary, under a sentence of death commuted by the President into a 
sentence of imprisonment for life. He obtained a writ of habeas corpus from the Circuit 
Court of the District of Columbia, was brought before that court, and was remanded 
to custody. He then sued out a writ of habeas corpus from this court, and his case was 
fully considered here. No objection seems to have been taken in argument to the 
jurisdiction, though there, as here, it was evident that the actual imprisonment, at 
the time of the petition for the writ, was not under the direction of the court by whose 
order the prisoner was remanded, but by a different and distinct authority. 

In the case of Wells, however, Mr. Justice Curtis again dissented, and on the point 
of jurisdiction Mr. Justice Campbell concurred with him. 

The other judges, though all except one were of opinion that the relief asked for 
must be denied, agreed in maintaining the jurisdiction of the court. Judge Curtis, 
who regarded the question as left undetermined in Aaine’s Case, admitted that the 
jurisdiction was asserted in this, and stated the ground of judgment, affirming juris- 
diction to be, that as the Circuit Court has had the prisoner before it, and has remanded 
him, this court, by writ of habeas corpus, may examine that decision and see whether 
it is erroneous or not. Since this judgment was pronounced the jurisdiction in cases 
similar to that now before the court has not hitherto been questioned. We have 
carefully considered the argument against it made in this case, and are satisfied that 
the doctrine heretofore maintained is sound. 

The great and leading intent of the Constitution and the law must be kept constantly 
in view upon the examination of every question of construction. That intent, in re- 
spect to the writ of habeas corpus, is manifest. It is that every citizen may be pro- 
tected, by judicial action, from unlawful imprisonment. To this end, as has been 
shown, the Act of 1789 provided that every court of the United States should have 
power to issue the writ. The jurisdiction thus given by law to the circuit and district 
courts is original. That given by the Constitution and the law to this court is ap- 
pellate. Given in general terms, it must necessarily extend to all cases to which the 
judicial power of the United States extends, other than those expressly excepted. 
As limited by the Act of 1789, it did not extend to cases of imprisonment after convic- 
tion under sentences of competent tribunals, nor to any prisoners in jail, unless in cus- 
tody under or by color of authority of the United States, or committal for trial 
before some court of the United States, or required to be brought into court to testify. 
But this limitation has been gradually narrowed, and the benefits of the writ have 
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been extended —first in 18338, 4 U.S. Stat., 634, to prisoners confined under any 
authority, whether State or National, for any act done or omitted in pursuance of 
a law of the United States, or of any order, process, or decree of any judge or 
court of the United States; then in 1842, 5 U. S. Stat. 589, to prisoners being sub- 
jects or citizens of foreign States in custody under National or State authorities for 
acts done or omitted by or under color of foreign authority, and alleged to be valid 
under the Law of Nations, and finally, in 1867, 14 U.S. Stat. 385, to all cases where 
any person may be restrained of liberty in violation of the Constitution or of any treaty 
or law of the United States. 

This brief statement shows how the general spirit and genius of our institutions has 
tended to the widening and enlarging of habeas corpus jurisdiction of the courts and 
judges of the United States ; and this tendency, except in one recent instance, has 
been constant and uniform, and it is in the light of it that we must determine the true 
meaning of the Constitution and the law in respect to the appellate jurisdiction of this 
court. We are not at liberty to except from it any cases not plainly excepted by law, 
and we think it sufficiently appears, from what has been said, that no exception to this 
jurisdiction embraces such a case as that now before the court. On the contrary, the 
case is one of those expressly declared not to be excepted from the general grant of 
jurisdiction. For “it is a case of imprisonment alleged to be unlawful, and to be 
under color of authority of the United States.” It seems to bea necessary consequence 
that if the appellate jurisdiction by habeas corpus extends to any case, it extends to 
this. 

It is unimportant in what custody the prisoner may be, if it is a custody to which he 
has been remanded by the order from an inferior court of the United States. It is 
proper to add that we are not aware of any thing in any act of Congress, except the 
Act of 1868, which indicates any intention to withhold appellate jurisdiction in habeas 
corpus cases from this court, or to abridge the jurisdiction derived from the Constitution 
and defined by the Act of 1789. 

We agree that Congress may withhold or abridge it, for it is given subject to excep- 
tion and regulation by Congress. But it is too plain for argument that the denial to 
this court of appellate jurisdiction in this class of cases must greatly weaken the effi- 
cacy of the writ, deprive the citizen in many cases of its benefits, and seriously hinder 
the establishment of that uniformity in decisions, upon questions of personal rights, 
which can only be attained through appellate jurisdiction exercised upon the decisions 
of courts of original jurisdiction. 

In the particular class of cases, of which that before the court is an example, where 
the custody to which the prisoner is remanded is that of some authority other than 
that of the remanding court, it is evident that the imprisoned citizen, however unlaw- 
ful his imprisonment may be in fact, is wholly without remedy unless it be found in 
the appellate jurisdiction of this court. 

These considerations forbid any constructions giving to doubtful words the effect of 
withholding or abridging this jurisdiction. They would strongly persuade against 
the denial of the jurisdiction, even were the reasons for affirming it less cogent than 
they are. We are obliged to hold, therefore, that in all cases where a circuit court of 
the United States has, in the exercise of its original jurisdiction, caused a prisoner to 
be brought before it, and has, after inquiry into the cause of detention, remanded him 
to the custody from which he was taken, this court, in the exercise of its appellate 
jurisdiction, may by the writ of habeas corpus, aided by the writ of certiorari, revise 
the decision of the Circuit Court, and if it be found unwarranted by law, relieve the 
prisoner from the unlawful restraint to which he has been remanded. This conclu- 
sion brings us to the inquiry whether the 2d section of the Act of March 27, 1868, 
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takes away or affects the appellate jurisdiction of this court under the Constitution 
and the acts of Congress prior to 1867. We have already expressed in McCardle’s 
Case, 7 Wall. 515, our opinion that it was, but the point was not very carefully con- 
sidered, and we have re-examined it. 

The circumstances under which the Act of 1868 was passed were peculiar. On the 
5th of February 1867, Congress passed an act, to which reference has already been — 
made, extending the original jurisdiction by habeas corpus of the district and circuit 
courts, and of the several judges of these courts, to all cases of restraint of liberty in 
violation of the Constitution, treaties, or laws of the United States. This act author- 
ized appeals to this Court from judgments of the circuit courts, but did not repeal any 
previous act conferring jurisdiction by habeas corpus, unless by implication. Under 
this act one McCardle, alleging unlawful restraint of military force, petitioned the Cir- 
cuit Court for the Southern District of Mississippi for the writ of habeas corpus. The 
writ was issued and a return was made, and, upon a hearing, the court decided that 
the restraint was lawful, and remanded him to custody. McCardle prayed an appeal 
under the act to this court, which was allowed and perfected. A motion to dismiss the 
appeal was made here, and denied. The case was then argued at the bar, and the argu- 
ment having been concluded on the 9th of March, 1869, was taken under advisement 
by the court. While the cause was thus held, and before the court had time to consider 
the decision proper to be made, the repealing act under consideration, was introduced 
into Congress. The act was carried through both houses, sent to the President, re- 
turned with his objections, repassed by the constitutional majority in each house, 
and became a law on the 27th of March, within eighteen days after the conclusion of 
the argument. The effect of the act was to oust the court of its jurisdiction of the par- 
ticular case then before it on appeal, and it is not to be doubted that such was the ef- 
fect intended, nor will it be questioned that legislation of this character is unusual and 
hardly to be justified except upon some imperious public exigency. It was doubtless 
within the constitutional discretion of Congress to determine whether such an ex igency 
existed. Butitis not to be presumed that an act passed under such circumstances was 
intended to have any further effect than that plainly apparent from its terms. It is 
quite clear that the words of the act reach not only all appeals pending, but all future 
appeals to this court, under the Act of 1867 ; but they appear to be limited to appeals 
taken under that act. The words of the repealing section are : ‘‘ That so much of the 
act approved Feb. 5, 1867, as authorizes an appeal from the judgment of the Circuit 
Court to the Supreme Court of the United States, or the exercise of any such jurisdic- 
tion by said Supreme Court, on appeals which have been or may be hereafter taken, 
be, and the same is hereby repealed.” These words are not of doubtful interpretation. 
They repeal only so much of the-Act of 1867 as authorized appeals or the exercise of 
appellate jurisdiction by this court; they affected only appeals and appellate jurisdic- 
tion authorized by that act; they do not purport to touch the appellate jurisdiction 
conferred by the Constitution by excepting from it any cases not excepted by the Act 
of 1789; they reach no act except the Act of 1867. It has been suggested, however, 
that the Act of 1789, so far as it provided for the issuing of writs of habeas corpus 
by this court, was already repealed by the Act of 1867. We have already observed 
that there are no repealing words in that Act. If it repealed the Act of 1789, it did so 
by implication, and any implication which would give to it this effect upon the Act of 
1789 would give it the same effect upon the Acts of 1833 and 1842. If one was repealed, 
all were repealed. Repeals by implication are not favored. They are seldom admitted 
except on the ground of repugnancy, and never, we think, when the former act can stand 
together with the new act. No doubt the exercise of appellate jurisdiction under the 
Act of 1789 was less convenient than under the Act of 1867, but the provision of anew 
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and more convenient mode for its exercise does not necessarily take away the old, and 
that this effect was not intended is indicated by the fact that the authority conferred 
by the new act is expressly declared to be in addition to the authority conferred by the 
former acts. Addition is not substitution. The appeal given by this Act of 1867 ex- 
tended, indeed, the cases within the former acts, and the act, by its grant of additional 
authority, so enlarged the jurisdiction by habeas corpus that it seemed, as was ob- 
served in the McCardle case, “impossible to widen it.” But this effect does not take 
from the act its character of an additional grant of jurisdiction, and make it operate as 
a repeal of jurisdiction heretofore allowed. Our conclusion is, that none of the acts 
prior to 1867, authorizing this court to exercise appellate jurisdiction by means of 
the writ of habeas corpus, were repealed by the act of that year, .and that the repealing 
section of the Act of 1868 is limited in terms, and must be limited in effect to the appel- 
late jurisdiction authorized by the Act of 1867. We could come to no other conclu- 
sion without holding that the whole appellate jurisdiction of this court in cases of habeas 
corpus, conferred by the Constitution, recognized by law, and exercised from the 
foundation of the Government hitherto, has been taken away without the expression 
of such intent, and by mere implication through the operation of the Acts of 1867 
and 1868. 

The suggestion made at the bar that the provision of the Act of 1789, relating to the 
jurisdiction of this court by habeas corpus, if repealed by the effect of the Act of 1867, 
was revived by the repeal of the repealing act, has not escaped our consideration. 
We are inclined to think that such would be the effect of the Act of 1868, but having 
come to the conclusion that the Act of 1789 was not repealed by the act of 1867, it is 
notnecessary to express an opinion on that point. The argument having been con- 
fined by direction of the court to the question of jurisdiction, this opinion is limited 
to that question. The jurisdiction of the court to issue the writ prayed for is 
affirmed. 

MILter, J., dissented. 


VeaziE Bank v. Fenno. —In this case the Supreme Court hold that the tax 
of ten per cent imposed on banks on the amount of notes of individuals or State 
Banks paid out by them is constitutional, that it is neither a direct tax nor a tax 
on a franchise granted by a State; the opinion (which was delivered by the Chief 
Justice) is long, but the pith of it seems to be contained in the following extract, 
taken from the close. The opinion is not only important as deciding the point 
before the court, but is pregnant with significant hints as to the opinion of the 
Court, or at least of the Chief Justice, on the constitutionality of the Legal 
Tender Acts, and of the taxation of State offices. 


Is this then a tax on a franchise granted by a State, which Congress, upon any 
principle exempting the reserved powers of the States from impairment by taxation, 
must be held to have no authority to lay and collect ? 

We do not say that there may not be such a tax. It may be admitted that the 
reserved rights of the States—such as the right to pass laws, to give effect to laws 
through executive action, to administer justice through the courts, and to employ all 
the necessary agencies for legitimate objects—are not proper subjects of the taxing 
power of Congress. But it cannot be admitted that franchises granted by a State are 
necessarily exempt from taxation; for franchises are property, — often very valuable 
and productive property, —and when not conferred for the purpose of giving effect to 
some reserved power of a State seem to be as properly objects of taxation as any 
other property. 
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But in the case before us the object of taxation is not the franchise of the bank, 
but property created or contracts made and issued under the franchise or power to 
issue bank-bills. A railroad company, in the exercise of its corporate franchises, 
issues freight receipts, bills of lading, and passenger tickets, and it cannot be doubted 
that the organization of railroads is quite as important to the State as the organization 
of banks. But it will hardly be questioned that these contracts of the company are 
objects of taxation within the powers of Congress, and not exempted by any relation 
to the State which granted the charter of the railroad; and it seems difficult to 
distinguish the taxation of notes issued for circulation from the taxation of these rail- 

- road contracts. Both descriptions of contracts are means of profit to the corporations 
which issue them; and both, as we think, may properly be made contributory to the 
public revenue. It is insisted, however, that the tax in the case before us is excessive, 
and so excessive as to indicate a purpose on the part of Congress to destroy the fran- 
chise of the bank; and is, therefore, beyond the constitutional power of Congress. 

The first answer to this is that the judicial cannot prescribe to the legislative 
department of the Government limitations upon the exercise of its acknowledged 
powers. The power to tax may be exercised oppressively upon persons, but the 
responsibility of the legislature is not to the courts, but to the people, by whom 
its members are elected. So, if a particular tax bears heavily upon a corporation, or 
a class of corporations, it cannot therefore be pronounced contrary to the Constitution. 

But there is another answer which vindicates equally the wisdom and the power of 
Congress. It cannot be doubted that, under the Constitution, the power to provide 
circulation of coin is given to Congress ; and it is settled by the uniform practice of 
the Government, and by repeated decisions, that Congress may constitutionally 
authorize the emission of bills of credit. It is not important here to decide whether 
the quality of legal tender in payment of debts can be constitutionally imparted 
to these bills; butit is enough to say that there can be no question of the power of the 
Government to emit them, to make them receivable in payment of debts to itself, 
to fit them for use by those who see fit to use them in all the branches of commerce, 
to provide for their redemption in coin or otherwise, and then to make them a 
currrency, uniform in value and description, and convenient and useful for circulation. 
These powers, until recently, were only partially and occasionally exercised. Latterly, 
however, they have been called into full activity, and Congress has undertaken to sup- 
ply a currency for the entire country. The methods adopted for the supply of this 
currency were briefly explained in the first part of this opinion. It now consists of coin, 
of United States notes, and of the notes of the National Banks. Both descriptions of 
notes are properly described as bills of credit, for both are furnished by the Govern- 
ment, both are issued on the credit of the Government, and the Government is re- 
sponsible for the redemption of both: primarily as to the first description, and ulti- 
mately as to the second. When these bills shall be made convertible into coin at the 
will of the holder, this currency will, perhaps, satisfy as fully the wants of the com- 
munity as any mixed currency that can be devised. 

Having thus, in the exercise of undisputed constitutional power, undertaken to 
provide a currency for the whole country, it cannot be questioned that Congress may 
constitutionally secure the benefit of it to the people by appropriate legislation. To 
this end, Congress has denied the quality of legal tender to foreign coins, and has 
provided by law against the imposition of counterfeit and base coin on the com- 
munity; to the same end, Congress may discourage, by suitable enactments, the cir- 
culation as money of any notes not issued under its own authority. Without this 
power, indeed, its attempts to secure a sound and uniform currency for the country 
must be futile. 
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Viewed in this light as well as in the other light of a duty on contracts or prop- 
erty, we cannot doubt the constitutionality of the tax under consideration. 

The three questions certified from the Circuit Court of the District of Maine must 
therefore, be answered affirmatively. 
Nertson and Davis, JJ., dissented. 


In Paul vy. Commonwealth, the Supreme Court have held that a statute of Vir- 
ginia, providing that no insurance company, not incorporated under the laws 
of the State, shall carry on its business within the State, without having deposited 
certain bonds with the State treasurer, is not unconstitutional, though no such 
condition is imposed on insurance companies incorporated under State laws. 
The court (Field, J., delivering the opinion) base their decision on the doctrine 
laid down in Bank of Augusta y. Earle, 13 Pet. 519, that a corporation is not a 
citizen, and is not entitled to the pa afforded by the Constitution to the 
citizens of the different States. 

In United States vy. Gilmore, the hades Court reversed a decision of the 
Court of Claims (Gilmore v. United States, 2 Nott & H. 364), and hold that an 
officer in the army during the war was not entitled to an allowance equal to the 
pay of a private soldier for each servant, but only to eleven dollars a month. 
This decision is in accordance with the practice of the War Department, and its 
result will be the saving of some millions of dollars to the Government. 

Tur Supreme Court aGarx. — While these sheets are passing through the 
press, the news comes of the death of Mr. Justice Stanton. The shock, which 
the community has received, in the unexpected decease of one of the most eminent 
statesmen in the country, will find its full expression in the public press. We 
believe that the legal profession has especial cause to mourn his untimely loss. 
Judge Stanton’s position at the bar has for years been a very high one. His 
name has been connected with many of the most important causes before the Su- 
preme Court; and he would have enjoyed a great reputation as a lawyer, had not 
his fame as a public man overshadowed his professional claims. In him, the 
bench of the Supreme Court loses a judge of large experience and learning; of 
perfect integrity ; and of unflinching courage in the discharge of duty. And at 
this time, when there is so manifest a disposition in many of our public men, to 
undervalue the duties and to encroach upon the province of the judiciary, and to 
throw aside men confessedly fitted by character, learning, and experience to 
adorn the bench, for trivial and unworthy causes, we deem that the country has 
suffered indeed an irreparable loss in the death of such a man as Edwin M. 
Stanton. 

And in this connection we cannot help saying a word more about the rejec- 
tion of Attorney General Hoar. Something of the debate in the Senate on his 
confirmation has transpired, and we have even seen reports, which we presume 
are authentic, of the remarks made by the Senators. ‘There would seem to 
be two reasons, which mainly influenced the Senate to reject the nomination: 
first, that the Attorney General’s manners were ‘ unpalatable to Senators ;” 
and secondly, that it was thought that the Attorney General, would be, when 
on the. bench, more of a lawyer than of a partisan, and so not entirely to be 
trusted to pass upon the constitutional questions brought before the Supreme 
Court. If these are the real reasons for the rejection of Judge Hoar, all 
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we can say is, that the action of the Senate is a scandal to the country, and 
an insult to the legal profession. ‘The first reason is puerile, trivial, babyish. 
It is diflicult to conceive of a Senator of the United States actually voting 
against a man so eminently fit to be a Justice of the Supreme Court, as the 
Attorney General, because of the tartness and acerbity of his manners. Such 
a man had better retire from this rude world, and seek comfort from his 
mother. 

And as to the second reason, what shall we say! Can any honest man wish to 
see a judge on the bench declaring that to be law which, in his judgment, is not 
law? Yet it is because it was supposed that the Attorney General would not do 
this in any event, that he was opposed. 

We leave this matter with one suggestion: that if Judge Hoar’s name is 
withdrawn, those who expect that President Grant will take great pains to select 
as a candidate in his place, a man whose manners will be ‘‘ palatable to Sena- 
tors,” or a man who can be counted on for a partisan opinion in any emergency, 
will find themselves grievously mistaken. 


CALIFORNIA. 


From advanced sheets of the thirty-sixth volume of the California Reports, 
we take the following notes of decisions : — 

A. agreed with B. to purchase land, B. to furnish half the money, and the 4 
title to be taken in A.’s name for their joint benefit. B. furnished A. with his ; 
share of the money, when A. had already bought the land, without B.’s knowl- : 
edge. Held, (1) that A. was estopped to deny that he had purchased the land é 
before his agreement with B.; (2) that there was a resulting trust in favor of B. 
— Dikeman v. Norrie, p. 94. 

An indictment charging larceny of gold coins, ‘‘ the property of Wells, Fargo, 
& Co.,” is bad. If ‘* Wells, Fargo, & Co.” is the name of a partnership, the 
names of the partners should be given; if of a corporation, it should be so 
alleged. — People v. Bogart, p. 245. 

An agreement on the sale of a steamboat that the purchasers, their successors 
and assigns, will not run or employ, or suffer to be run or employed, the said 
steamboat on any of the routes of travel on the rivers, bays, or waters of Cali- 
fornia for the period of ten years, is void as in restraint of trade. — Wright v. 
Ryder, p. 342. 

A note and a mortgage of real estate were assigned by the owner by an instru- 
ment which conveyed the legal title. and contained a defeasance in the usual 
form of a chattel mortgage, and a further provision that the instrument was made 
to secure a sum of money, and for no other purpose, and that if the assignee 
collected the money, he was to account to the assignor for the excess ; and, further, 
that the assignee might insure the buildings on the premises covered by the 
mortgage assigned, and that the premium should be a lien on the note. Held, 
that the instrument was a chattel mortgage, and not a pledge; and that, on 
default of the mortgagor, the legal title vested in the assignee. — Wright v. Ross, 
p. 414. 

If the defendant in a criminal case does not avail himself of the right given 
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by statute to testify in his own behalf, no inference of guilt can properly be 
drawn on that account, and the prosecuting officer should not be permitted to 
comment on his failure to testify. — People v. Tyler, p. 522. 

In a collateral action, the sufficiency of the stamp on the probate of a will 
cannot be inquired into. — Satlerlee v. Bliss, p. 489. 

When the sheriff, going to execute a writ of possession, finds in possession 
other persons than those named in the complaint, who claim that they are right- 
fully in possession, not in privity with the defendants, and the circumstances are 
such that a reasonable doubt exists whether the sheriff has a right to turn them 
out, he may demand indemnity, and, unless it is given, refuse to execute the 
writ ; and this, even if the premises are described in the writ. — Long v. Neville, 
p. 455. 

The most important case in the volume is People v. George Washington, p. 658, 
indicted for the murder of Ah Wang. For a statement of this case, which in- 
volved the constitutionality of the Civil Rights Bill, we refer the reader to 3 Am. 
Law Rev., p. 574. 


INDIANA. 


Two cases of great importance have been recently decided by the Supreme 
Court at November term, 1869; we much regret that our narrow limits enable 
us to give only the following brief statements of the points decided : — 

MontGomery County v. Etston.—The main question here was, whether 
notes issued by National Banks were exempt from State taxation. The court held, 
that they were not exempt, distinguishing them from Treasury notes which they 


held were exempt. The ground of decision is briefly stated in the following 
extract from the opinion : — 


“ Clearly"no exemption in any act prior to the authority given to issue ‘ national 
currency ’ can apply, and as they [the National Bank notes] are not obligations of 
the United States in any proper sense of that expression ; as they do not rest pri- 
marily on the promise of the Government to pay them as her own debt, but simply 
on her promise, that she will amply indemnify herself in her own bonds; only after 
failure of the bank and forfeiture of the bonds to her, will she regard herself as 
finally liable. Certainly there is nothing in the letter of the law exempting this cir- 
culation from taxation ; and though we do not discuss the power of Congress to make 
such exemption, we are free to admit that we see nothing in the paper itself, or the 
circumstances of its issue, which would authorize such a limit to be placed on the power 
of the State to tax. 

“It follows that the amount of the assessment on the moiety, consisting of Treas- 
ury notes, was unauthorized and illegal; that the amount rated upon that portion, 
consisting of currency of the National Banks, was legal and proper.” 


State v. Garton. — The principal point raised in this case was, whether the 
official bond of a sheriff was subject to stamp duty. The court hold that it is 
not, on the ground that the United States can impose no tax on the agencies of the 
State government. They say,— 


“Tf a State is to exist as a sovereign, it must of necessity have the power to select 
its agents to execute its laws, and must be empowered to exact from them such 
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pledge for the faithful discharge of their duties as may seem best calculated to secure 
their performance. In exacting such security, it must be as independent of all control 

The power of taxation, alike in andi in the States, 
co-extensive and concurrent by virtue of the sovereignty of each, has then for each 
this limit: Neither may tax — because neither may take away — the legitimate ma- 
chinery or agencies employed by the other in the exercise of its governmental powers 
and functions. 

“ The limitation upon the power of the State to tax the agencies and minute ma- 
chinery employed by the General Government to carry out its constitutional functions, 
must in turn equally restrain the power of Congress to tax, to trammel, or destroy 
the means used by the State to perpetuate an existence as sacred under the National 
Constitution as the national life, because a constituent of that life.” 


IOWA. 


A Woman ApmiTTEep TO THE Bar. —A few weeks since, Mrs. Arabella A. 
Mansfield, A. B., of Mount Pleasant, Iowa, was admitted to the bar, and author- 
ized to practise law in that State. , 

The Mount Pleasant Journal, in giving an account of her admission, says, — 


“Mrs. Mansfield is a young married lady, of about twenty-four years of age, is a 
graduate of the Iowa Wesleyan University, and a lady of a strong mind. That she 
has the brains and the necessary ability to make a good record for herself in the pro- 
fession of her choice, no one will dispute. Her husband, Prof. J. M. Mansfield, was 
also admitted at the same time.” — 2 Chicago Legal News, 20 


MARYLAND. 


Unirep States Circurr Court. — Stewart v. National Union Bank of 
Maryland. In this case, Judge Giles, in an opinion which is found reported in 
full in 2 Baltimore Daily Law Transcript, 964, decided the following question. 
The 29th section of the National Banking Act provides that the liabilities to any 
bank of any person for money borrowed shall at no time exceed one-tenth part of 
the amount of the capital stock actually paid in. A. had borrowed from a 
National Bank an amount greater than one-tenth of the capital of the bank, and 
had deposited with the bank securities as collateral for the loan. A. having 
become bankrupt, his creditors filed a bill praying that the loan might be decreed 
void, and the bank ordered to surrender the securities to the assignee of A. The 
bank demurred, and the court sustained the demurrer, holding that the contract 
of loan between A. and the bank was not void, and even if it were, the court 
would leave the parties as it found them, and would not order the giving up 
of the securities. This decision is important, as similar violations of the law are 
believed to have been common on the part of National Banks. 


MASSACHUSETTS. 
Supreme Jupicia, Court. — Commonwealth vy. John Dorsey. The question 
involved in this case was the constitutionality of the act passed by the legislature 
of last year giving to the Commonwealth the right of peremptory challenge 
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in criminal cases. It was an indictment in Hampshire County, in which John 


Dorsey was charged with the murder of his wife, by striking her on the head with 
a club on the first of May, 1869. Upon the empanelling of the jury the Attorney 
General challenged a juror under the statute of 1869. The defendant objected 
that the Commonwealth had no right of challenge, and that the statute of 1869 
was unconstitutional. The objection was overruled at the trial, and the challenge 
allowed. Exceptions were taken to this and other rulings of the court, and the 
question of the constitutionality of the law was, with other questions, argued before 
the full court in November last. The principal ground upon which the argument of 
the counsel for the defendant rested was that such a right of challenge was peculiarly 
the right of the prisoner, and not of the government. The same question was 
raised in a criminal case in Essex County, in which the defendant was charged 
with keeping a liquor nuisance. This case was submitted to the full court by the 
Attorney General upon briefs, but there was no appearance for the defendant. 
The Supreme Court have now overruled the exceptions taken in both cases, 
holding that ‘‘the law which authorizes peremptory challenges by the Attorney 
General is constitutional.” — Boston Daily Advertiser. 


MICHIGAN. 


Or the cases decided by the Supreme Court at the October term, the following 
may be mentioned as of more than local interest : — 
Sage vy. Lorrain, was an action against highway commissioners for maliciously 
causing proceedings to be taken for the opening of a street through the 
premises of the plaintiff, which proceedings had been set aside on appeal. 
Held, that the action would not lie. 

In Clemens v. Conrad, it was decided that the act of Congress inhibiting the 
admission of unstamped instruments in evidence does not apply to the State 
courts. 

Newell v. The Great Western Railway Co., was an action against a foreign 
corporation, which was commenced by the service of process upon the treasurer 
of the corporation, who happened to be found within the State. The corporation 
had no place of business within the State, and the treasurer was not on the 
business of the company when the service was made. The corporation pleaded 
these facts in abatement. Held, that the statute authorizing the commencement 
of suits against corporations by making service on one of the principal officers of 
the company, will not warrant service on an officer of a foreign corporation who has 
not come within the State on the business of the company ; that such officer does 
not represent the company or carry with him his official capacity in a State within 
which the company transacts no business, and that the writ must consequently be 
abated. 

The case of The East Saginaw Salt Manufacturing Co. v. The City of East 
Saginaw, presented an important question of constitutional law, which does not 
appear to have arisen in precisely the same form in any previous case. It appears 
that, in 1859, the legislature passed an act entitled ‘‘ An act to encourage the 


manufacture of salt in the State of Michigan,” the first and second sections of 
which were as follows : — 
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“Sxcr. 1. The people of the State of Michigan enact : That all companies and cor- 
porations formed or that may be formed for the purpose of boring for and manufact- 
uring salt within this State, and any and all individuals engaged, and to be engaged 
in such manufacture, shall be entitled to the benefits of the provisions of this act. 

“Scr. 2. All property, real and personal, used for the purpose mentioned in the 
first section of this act, shall be exempt from taxation for any purpose.” 


A third section gave a money bounty on the salt produced. 

The East Saginaw Salt Manufacturing Company was formed after the passage 
of this act, and in 1860, entered successfully upon the manufacture of salt, and 
has continued in that business ever since. In 1861, the legislature passed another 
act, limiting the exemption from taxation to five years from the time when any 
manufacturing company or corporation was formed, and limiting the money 
bounty that should be paid to any one company or corporation to $1000. 

In 1867, the city of East Saginaw proceeded to levy taxes on the property of 
the company mentioned, claiming a right to do so under the act of 1861. The 
company thereupon filed their bill in equity for a perpetual injunction, on the 
ground that the act of 1859, when accepted by the company by their entering 
upon the manufacture of salt, became a contract of perpetual obligation between 
the State and the company, and that under the Constitution of the United States 
it was not in the power of the State to impair the obligation of this contract by 
repealing or modifying the act. 

Held, that the act of 1859 was in its nature and purpose a bounty law only; 
that as such it was subject to repeal at any time except as to any bounty pre- 
viously earned; that the bounty offered by way of exemption from taxes would, 
in case of repeal, be earned to that time and no longer, and consequently the act 
of 1861 impaired the obligation of no contract, and the bill must be dismissed. 
CampBELL, J., dissented. 


MISSOURI. 


Supreme Court. Ecciestastica, Case. — State v. Farris. During the 
late war, the General Assembly of the Old School Presbyterian Church issued 
some deliverances, which took strong ground in favor of the United States, and 
denounced slavery. Some members of the church dissented from these deliver- 
ances, and published a paper called the ‘‘ Declaration and Testimony,” in which 
they assailed the General Assembly, alleging, amongst other matters, as fol- 
lows : — 


“The whole Mediatorial glory and dignity of the Messiah has been thus tarnished ; 
and all the offices of prophet, priest, and king, which he executes for the salvation 
of his people, are subverted and surrendered. If this, then, be not apostasy, surely 
it needs but little to make it so, clearly, unmistakably, fatally. Nothing can pre- 
vent this, but the blessing of Almighty God upon the efforts which his faithful 
witnesses may make, to arouse the people to the reality and extent of the evil and 
danger, and to bring them, by prompt and decided action, to purge the church of 
the evil influence which has corrupted and betrayed her. Against this corruption 
and betrayal, therefore, we testify in the sight of God and angels and men. We 
wash our hands of all participation in its guilt. We declare our deliberate purpose, 
trusting in God, who can save by few as well as by many, to use our best endeavors 
to bring back the church of our fathers to her ancient purity and integrity, upon 
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the foundation of the apostles and prophets, and under the banner of our holy 
King, Priest, and Prophet, the Lord Jesus Christ. In this endeavor we pledge our- 
selves to assist and co-operate with each other. And, by the grace of God, we will 
never abandon the effort, no matter what sacrifices it may require us-to make, until 
we shall either have succeeded in reforming the church and restoring her tarnished 
glory, or, failing in this, necessity shall be laid upon us, in obedience to the apostolic 
command, to withdraw from those who have departed from the truth.” 


“We will not sustain, or execute, or in any manner assist, in the execution of 
the orders passed at the last two Assemblies on the subject of slavery and loy- 
alty, and with reference to the conducting of missions in the Southern States, and 


with regard to the ministers, members, and churches in the seceded and border 
States.” 


“We do earnestly recommend that on the —— day of 


, A. D. 1865, a con- 
, composed of all such ministers and ruling elders as may 
concur in the views and sentiments of this testimony, to deliberate and consult on the 
present state of our church, and to adopt such further measures as may seem best 
suited to restore her prostrated standards, and vindicate the pure and peaceful religion 
of Jesus from the reproach which has been brought upon it through the faithlessness 
and corruption of its ministers and professors.” 


vention be held in 


The General Assembly thereupon, in May, 1866, resolved as follows : — 


1. “ Resolved, That this General Assembly does hereby condemn the Declaration 
and Testimony as a slander against the church, schismatic in its character and 
aims, and its adoption by any of our church courts as an act of rebellion against 
the authority of the General Assembly. 

2. “ Resolved, That the whole subject contemplated in this report, including the 
report itself, be referred to the next General Assembly. 

3. “ Resolved, That the signers of the Declaration and Testimony, and the members 
of the Presbytery of Louisville, who voted to adopt that paper, be summoned, and 
they are hereby summoned, to appear before the next General Assembly, to answer 
for what they have done in this matter, and until their case is decided, they shall 
not be permitted to sit as members of any church court higher than the Sessions. 

4. “ Resolved, That if any Presbytery shall disregard this action of the General As- 
sembly, and at any meeting shall enrol as entitled to a seat or seats in the body, one or 
more of the persons designated in the preceding resolutions, and summoned to appear 
before the next General Assembly, then that Presbytery shall ipso facto be dissolved, 
and its ministers and elders who adhere to this action of the General Assembly, 
are hereby authorized and directed, in such cases, to take charge of the Presbyterial 
records, to retain the same, and exercise all the authority and functions of the 
original Presbytery until the next meeting of tlhe General Assembly.” 


In September of the same year the St. Louis Presbytery met, and after a 
confused ‘‘ row,” the particulars of which do not very clearly appear, split into 
two bodies, one adhering to the General Assembly, the other to the Declaration 
and Testimony. The General Assembly recognized the first body as the true 
Presbytery. The Presbytery of St. Louis has the right of appointing trustees 
for the Lindenwood Female College, and both bodies made appointments. The 
question now came up which were entitled to the office. The court held, that the 
decision of the General Assembly, on the question of which body claiming to be 
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the Presbytery of St. Louis was the true Presbytery, was final, and that it was 
not for the civil courts to review their decision. 


PENNSYLVANIA. 


Supreme Court. — Elder v. Reel. The court in this case decides that a di- 
yorce decreed by a court not having jurisdiction of the respondent has no extra- 
territorial effect, even though process has been duly served upon him. 

It was further held that a woman abandoned by her husband who afterwards 
committed adultery, was not barred of her dower by the Statute of Westminster 2. 
The court dwell on the lines given by Lord Coke : — 


“ Sponte virum mulier fugiens et adultera facta 
Dote sua careat, nisi sponsi sponte retracta.”’ 


A like decision was made in Graham v. Law, 6 U. C. C. P. 310; but on the 
other hand in the case of Woodward vy. Dowse, 10 C. B. (x. 8s.) 722 (to which 
the court do not refer), it was held that a woman forfeits her dower, though her 
original departure was in consequence of her husband's cruelty. Wiles, J., says, 
“The best construction of the statute seems to be that the leaving sponte is not 
of the essence of the offence which leads to the forfeiture. It is enough, if, after 
having left her husband's house, the woman afterwards commits adultery.” Elder 
v. Reel is reported in the Legal Intelligencer. 


VERMONT. 


Supreme Court.—Joseph Richardson v. The Vt. & Mass. R.R. Co. In 
Chancery, Windham County, Oct. 1, 1869. This was a bill praying that funds 
in the treasury of the defendants should be appropriated in payment of interest 
on subscriptions to the capital stock of the company. It appeared that, by vote 
of Nov. 21, 1844, it was provided that subscribers should be paid interest on all 
sums paid by them up to the time when the road should be completed. The road 
was not completed until April 15, 1849; and the interest for the six and one-half 
months prior to the last date remained unprovided for until Feb. 9, 1853, when 
it was voted by the stockholders to adjust the unpaid ‘* interest dividends.” And 
the treasurer was, by vote of the directors, Feb. 22, 1853, authorized to issue 
certificates therefor, ‘‘ payable on the 15th of July, 1856, to holders of stock on 
the 15th of April, 1849, or to their order, with this express understanding and 
agreement, that if there is not sufficient money in the treasury to meet the whole 
amount of said dividend on the day that it falls due (July 15, 1856), the holders 
of said scrip shall each and every of them receive, pro rata, so much as the 
treasurer is able to pay, and as soon thereafter as the treasurer is able to pay 
the balance due on said interest scrip, he shall give due notice,” &c. The bill 
alleged that the company had funds in the treasury which it intended to apply 
in payment of a dividend among the general stockholders; and an injunction 
was granted against such an appropriation of the funds until the interest scrip had 
been paid. 

The defendant denied that the vote of Nov. 21, 1844, and the issue of the 
scrip were within the corporate powers of the company; and alleged that the 
agreement was tantamount to paying back a part of the capital of the company ; 
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that if any valid contract existed, the complainants had an adequate remedy at 
law. 

Chancellor Barrett held that it was within the corporate powers of the company 
to pass the vote of Nov. 21, 1844; that the purpose, reason, and character of the 
vote were proper, and not contrary to any principle, rule, or policy of the law; 
that it was made with reference to a period of the enterprise when the ability of 
the company to go forward with it was depending on money to be realized from 
subscriptions to the capital stock, and the assessments to be paid thereupon, a 
failure to pay which might seriously embarrass the prosecution of the enterprise ; 
that the original vote, and that authorizing the issue of scrip for the unpaid 
interest, were not in the nature of a declaration of dividends in anticipation of 
future earnings; nor of an undertaking to pay dividends out of the capital 
stock; or dividends in the ordinary sense of a distribution of profits among 
stockholders, for the latter implies that all dues to creditors have been satisfied. 
In the opinion of the Chancellor, therefore, the holders of the scrip had a right 
superior to that of mere stockholders. 

The Chancellor also held that the agreement to pay interest on subscriptions 
was not in the nature of a rebate from assessments on stock; that, on the true 
construction of the vote and scrip, the holders were not to be paid except out of 
the net earnings of the road (Barnard vy. Vt. §& Mass. R.R. Co., 7 Allen, 512); 
and that a sufficient consideration for such agreement might be found in the fact 
that money was thereby obtained for the construction of the road. 

In relation to the jurisdiction in equity, the court held that the votes consti- 
tuted an appropriation of the first net earnings in the treasury to the payment 
of the scrip, in such a sense that it gave the scripholders a right to have it applied 
in priority of the right of the company to have the amount distributed among 
stockholders ; that by accepting the scrip the holders were precluded from en- 
forcing their claim in any other way than that prescribed; that the just appro- 
priation of the fund might require a marshalling and distribution, involving the 
taking an account of all the scrip outstanding, and by whom held; and that 
the fact that the complainants were entitled to be paid out of a specific fund gave 
them a remedy inequity. ‘* It is not true,” says the Chancellor, ‘‘ that because a 
party might enforce the satisfaction of his claim by a suit at law, therefore he 
cannot resort to a court of equity.” 

Decree for the complainants, 


GREAT BRITAIN. 


Deatu or Mr. Justice Hayes. — Mr. Justice Hayes, one of the three new 
judges who were appointed, one to each of the Superior Courts, when the judges 
were given jurisdiction over the hearings of the Election Petitions (See 3 Am. 
Law Rev. 181), has just deceased. He was born in 1805, called to the bar in 
1830, made sergeant-at-law in 1856, and judge of the Court of Queen's Bench in 
1868. We notice a report that his place is not to be filled up, which, if true, would 
seem to indicate the adoption of the recommendations made by the Judicature 
Commission as to the reorganization of the courts. 

Bankruptcy Privitece. — Lord Justice Giffard, reversing a decision of Mr. 
Commissioner Winslow, in the case of the Duke of Newcastle, has decided that 
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the Duke, though a peer and a member of parliament, is yet liable to be adjudged 
a bankrupt. 


WE would earnestly call the attention of the profession to the following letter. 
There are few lawyers who have not at one time or another come across some 
unhappy wretch wasting time and money and hope in the vain pursuit of ‘* Brit- 
ish gold.” Perhaps in some such case this letter may work a salutary, if unwel- 
come cure. 

Lamb-BuiLpinc, TEMPLE. 
To THE Eprror or THE New OrLEANs TIMEs. 

Will you permit me through your columns to send a word of warning to the public 
against a scheme of swindling which is now extensively practised in the United States ! 

Since my call to the English bar hundreds of letters have reached me from Louisi- 
ana and other parts of the Union, written by persons, many of whom are educated and 
intelligent, making inquiries relative to estates represented as existing in this country 
unclaimed, and awaiting the appearance of heirs residing in America. In every in- 
stance that has come to my knowledge the statements are false, and evidently made 
for the purpose of defrauding parties out of sums, large or small, under pretext of 
paying the costs of records, copies, &c., said to be necessary for the assertion of the 
pretended claim. 

One case may be selected as an example. A banker by the name ef James Wood 
died in Gloucester in the year 1836, leaving a fortune of about £800,000. His will 
was the subject of much litigation, but was finally decided to be valid, and the estate 
was ordered to be divided among the legatees, under a decision of the House of Lords, 
in 1847. Any one desirous of having particulars of the litigation can trace it through 
the different courts as follows: (1.) In the Prerogative Court of Canterbury, reported in 
2Curteis, 82. (2.) An appeal to the Privy Council, in 2 Moore’s Privy Council Cases, 
855. And (3.) Inthe House of Lords in the case entitled The Corporation of Gloucester 
v. Osborne, 1 H. L. Cas. 272. Although his estate has thus been finally settled and 
distributed for more than twenty years, I do not at all exaggerate in stating that not a 
month passes without my receiving one or more letters from persons who are ap- 
proached by some pretended agent of some imaginary great firm of London solicitors, 
engaged in seeking for the heirs of the great intestate banker, James Wood, whose 
fortune, amounting to ten millions sterling, is lying in the Bank of England awaiting 
a claimant. 

The usual mode of proceeding adopted is to propose to undertake the business free 
of expense, the proposer to receive only a share of what may be recovered. This seems 
so reasonable that in most cases the dupe readily swallows the bait. A short time 
afterwards he is informed that all inquiries and researches have resulted favorably, 
and that nothing is wanted to insure success except the cost of a few copies of records 
and other papers, and that the proposer having already incurred great expense in con- 
ducting the necessary inquiries and researches, is left without resources at the very 
moment when a few pounds would suffice to secure the fruits of his labor and expen- 
diture. Many are the victims from whom sums, varying from £20 to £500, have 
been thus extracted, and the number of persons engaged in this system must be very 
great, and the sums received by them very considerable, if at all in proportion to the 
number of letters received here on the subject. Many thousands of pounds are known 
to have been expended by those who could ill afford to bear the loss, in the pursuit of 
the great Jennings estate; and some of those who have spent money in this way have 
actually been deluded into writing to me their conviction that they were entitled to 
dislodge the present Duke of Marlborough from Blenheim Castle, by virtue of their 
descent from the famous Duchess, Sarah Jennings. 
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Most of the persons who are duped are ignorant on two points, which, in nearly 
every instance, would satisfy them at once of the utter folly of the hopes they indulge. 
The first is that an alien cannot be an heir in England when there is no will, and that 
he cannot take real estate even if left to him by will. The second is that, in Eng- 
land, estates devolve upon the eldest son alone, and on his eldest son in succession 
and are not divided in shares among all the children, as in Louisiana and other States. 
Yet nothing is more common than for persons to assert heirship to the supposed shares 
of younger brothers and sisters, or to claim, as natives of the United States, heirship 
to Englishmen who have left no wills. 

In the hope that this exposure will be of some use to my fellow-citizens, in whose 
welfare I retain the deepest interest, and may protect them to some extent from the 
sharpers who are plundering them, 

I remain, very respectfully, your obedient servant, 
J. P. Bensamin. 


Measure oF Damaces. —The following extract from an article in the Law 
Times for Nov. 13, 1869, shows that the gig still continues a standard of social 
position in England : — 


“This is illustrated by the other case to which we have referred. There a ver- 
dict of 50/. was given in an action for seduction of the plaintiff’s daughter, and a 
curious attempt was made to upset the verdict on the ground that evidence of the de- 
fendant’s position in life had been improperly admitted. The Lord Chief Justice said 
that he believed that it was generally considered that damages in an action of this 
nature ought to range from 20/. to 50/. as being equivalent to an affiliation order, and 
that evidence of the defendant’s position was admissible to bring the amount of dam- 
ages up to the higher or down to the lesser amount. We doubt whether his Lordship 
was right in saying that damages in this action are to be taken as equivalent to an 
affiliation order. The damages are compensation to the mother, in the capacity of a 
master, for the loss of the daughter’s services, and there is nothing to prevent the 
daughter obtaining an affiliation order irrespective of the proceedings on the part of 
the mother. In this case the court carried the principle of compensation a long way, 
for it was shown that the girl was an assistant of her sister in a millinery business. 
This sister supported the mother in consideration that she would attend to the house- 
hold work. The girl seduced practically never assisted her mother in the house, but 
it was understood that she was to doso if required. The mother sued, and it being 
proved that the defendant kept a horse and gig, — this being the evidence to which 
exception was taken at the trial, —the defendant was mulcted in 50/.” 
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